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A KE. (MAN¥, & BOTTLING OF TODDY) (AMDT.) RULES, 1077 R.2

£ ‘THE
s KARNATAKA
EXCISE (SALE OF ARRACK) (REPEAL) RULES, 1959
Hhereas, the draft of the following rules to repeal the Karnataka Excise
/3aie of Arrack) Rules, 1997 was published as required by sub-section (1) of

~zciion 71 of the Karnataka Excise Act, 1965 (Kamataka Act 2% of 1966) in -

“leilfication No. FD 17 PES 98, dated 8-12-1598 in Part IV, Sectior; 2-C(i) of the
“zrnataka Gazgette, Extraordinary inviting objections and suggestions from
=il persons likely to be affected thereby within fifteen days fror the date of
3 publication in the Official Gazette,

And whereas, the said Gazette was made available to e public on
4172-1998.

And whereas, no objections/suggestions were received in respect of the
sic dzaft by the State Government.

‘low, therefore, in exercise of the powers conferred by Section 71 of the
~armataka Excise Act, 1965 (Karnataka Act 21 of 1966), Government of
i &:nataka hereby makes the following rules, namely. —

-» {ile and commencement. — (1) These rules may be called th= Karnataka

rieise (Sale of Arrack) (Repeal) Rules, 1999,

2) They shall come into force on the date of their publication in the
iicial Gazette, '

< Repeal and savxgigs.—’lhe Karnataka Excise (Sale of Arvack) Rules,
1957 ave hereby repealed:

“rovided that the said repeal shall not affect the previous :Fération of the
fe

v21d rules or anything duly-done or suffered thereunder or

_ ct any right,
liability or obligation acquired or accrued under the said rules.

Fublished 'in the Karnateka Gazetts, Extraordinary, No. 65, dated 131-1-1999, vide
Notification No. FD) 17 PES 98, dated 11-1.1999,

Rules

=

3-A.

+A.
4-B.

5-A.
5-B.
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THE
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A XL] MIBLICATION

TTHE
KARNATAKA
EXCISE (SALE OF INDIAN AND
YOREIGN LIQUORS) RULES, 1968

(As amenced by GSR 90, dated 22-2-1969; GSR 216, dated 13-6-1969; G55
403, dated 19-11-1970; GSR 273, dated 3-8-1972; GSR 159, dated 19-6-1575;
GSR 344, dated 14-10-1976; GSR 409, dated 23-11-1976; GSR 344, daie-:
23-12-1976; GSR 149, dated 14-6-1978; GSR 152, dated 14-6-1978; GSR 317,
dated 16-10-:978; GSR 327, dated 25-10-1978; GSR 145, dated 3/8-5-1979; GS7
96, dated 24-4-1980; GSR 191, dated 28-6-1980; GSR 35, dated 6-2-1981; GST-
121, dated 11-5-1981; GSR 140, dated 20-6-1983; GSR 144, dated 24-6-1925:
GSR 292, dated 16-12-1983; GSR 32, dated 24-1-1984; GSR 277, dated
30-11-1984; GSR 214, dated 1-8-1986; GSR 20, dated 17-1-1987; GSR 80, date<
25-3-1987; GSR 140, dated 29-6-1987; GSR 294, dated 9-11-1987; GSR 152,
dated 24-6-1988; SO 1380, dated 11-8-1988; GSR 173, dated 13-9-1989; GSR 18:,
dated 25-9-1929; GSR 16, dated 6-2-1990; GSR 25, dated 15-3-1991; GSR 39, date’
21-2-1992; GSR 84, dated 7-5-1992; GSR 74, dated 154-1993; GSR 93, datec
30-4-1993; GSR 182, dated 20-9-1993; Notification No, FD 22 PES 93(i), datac
9-5-1994; GSR 105, dated 5-7-1994; Notification Nos. FD 10 PES 95(i), date
31-5-1995; FD 12 PES 95(iv), dated 29-6-1996; FD 325 EDC 95, datec
13-2-1997; GSR 67, dated 7-6-1997; Notification Nos. FD 18 EDC 97(1), date!
18-10-1997; FL) 7 PES 98(j), dated 18-6-1998; FD 3 PES 99(iv), dated $-6-1595;
FD 9 PES 2000, dated 23-6-2000; FD 12 PES 2000, dated 24-6-2000; FD 9 PES
2000, dated 18-11-2000; FD 23 PES 99(2), dated 18-11-2000, FD 2 PES 2001,
dated 22-2-2001, FD 15 PES 2001, dated 4-7-2001; FD 13 PES 2001(4), datec
13-7-2001; FD 15 PES 99(i), dated 24-6-2002; FD 18 PES 2002, dated 29-6-2002;
FD 15 PES 99(i), dated 23-8-2002; FD 20 PES 2002, dated 1-4-2003; FD 22 PEZ
2002, dated 22-4-2003; FD 9 PES 2003(5), dated 5-6-2003; FD 16 PES 2003(i),
dated 30-6-2003; FD 14 PES 2003(i), dated 30-6-2003; FD 2 PES 2004, datec
3-2-2004; FD 36 PES 2003(5), dated 23-2-2004; FD 06 PES 2006(7), dated
19-6-2006; FD 09 PES 2007, dated 29-6-2007; FD 17 PES 2007, dated 12-2-2008;
FD 01 PES 2008, dated 25-3-2008; FD 3 PES 2008, dated 22-11-2008; FD 7 PES
2008(T), dated 15-1-2009; FD 17 PES 2009, dated 3-8-2009; FD 08 PES 2013,
dated 27-8-2013; FD 03 PES 2014{V), dated 28-2-2014; FD 14 PES 2013, date<.
9-6-2014; FD 06 PES 2011, dated 1-8-2014; FD 09 PES 2014(1), dated 15-12-201%;
FD 02 PES 2015, dated 15-4-2016; FD 03 PES 2015, dated 28-5-2016; FD 11 PES
2016, dated 23-5-2016; FD 12 PES 2015, dated 30-6-2016 and FD 17 PES 2015,
dated 4-11-2016) -

GBSR 7.—In exercise of powers conferred by Section 71 of the Karnataka
Excise Act, 1955 (Karnataka Act 21 of 1966), the Government of Karnatake,
hereby makes the following rules, the drafi of the same having beer
previously published, as required by sub-section (1) of Section 71 of the saiz

L Pubiished in the Karnataka Gazette, dated 11-1-1968 vide Notification No. HD 73 ELF 67,
dated 4-1-1968.
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wi io be rarnd: on the premises.—Under these licences granted in Form
S 2, dher 3+ liquor in sealed bottles to any person in a quantity less than
[3.050 Irtee” =i s Hiae is prohibited.

HE vy sl
-, B

A T: ipent, Secretary or Manager or any other person entrusted with
hermais, s.ien’ of the business of the club shall apply and obtain licence in
orta CL-4 from the Deputy Commissioner. The licensee under this clause
nay Jpen :p o fowr additional counters for serving liquor for the
sniveniens: of the members within the licensed premises with the approval

L wen

the Depuit, Comumissioner. ]

© !5} (Ferasiznal Heences. -~ These licences in Form CL-5 are issued for the
sle of Hgucr &7 the refreshment stalls in connection with race meetings,
ablic sntarzirments and other such public gatherings to be drunk on the

 emisas. .

!5} Ena e licences.—These licences shall be granted in Form CL-6 by the
sesuy Coainivsioner of the district with the previous sanction of the Excise
JoTa3 ieblecs « wihen the circumstances are such as not to allow of the issue

‘Licenc v of the above descriptions, on such terms and conditions and
a1 such maody, as he may on each occasion determine.

(6-As 51z Hotel Licences,~ Licences under this clause shall be granted
y tne Doty Commissioner in Form 6-A to Star hotels for possession and
W2 of Heiet. ihe heensees under this clause may serve liquor to the
ssidenis iv e inoms and open more than one counter for the convenience
! the resicdlenis and boarders within the licensed premises with the approval
i the Deruly Tommissioner. :

. --‘Star Hotel’ means the hotel recognized as such by the
wism, Government of India.]

S Frail and Boarding House licences. —

i) A krzence undet this clause shall be applied for and oblained in
“orm CL-7 from the Deputy Commissioner.

s o liguor under this Licenice shall be sold to persons other than
fnose ancommodated in the licenced hotel and boarding houses
wnci their guests and casual visitors who take meals in such

i
T
i-)la {?f.s._:

Seostt ol S the ﬁg;ures and word "0.180 litres” by Notification No, FI2 03 PES 2015,
3 15, welk, 28-5-2016

S 1he JR) omitted by GSR 16, dated 6-2-1990, w.e.f. 6-2-1950.

. {4} substituted by Notificstion No. FD 02 PES 2015, dated 15-4-2016, we.f.
1542010

Slauzs - inserted by Notification No. FD 18 PES2002, dated 29-6-2002, w.e.f. 1-7-2002.
Sub--1s 1) supstituted by GSR 16, ated 6-2-1990, w.e.f. 6-2-1990.
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hotel and boarding house is having a minimum of thxrt‘y' double rooms »
corporation areas and twenty double rooms in other areas:

Provided further that the licences granted under this clause for the e:«ciz:
year 2001-2002 shall be allowed to renew the licences under the rule existiiiz
prior to the commencement of the Karnataka Excise (Sale of Indian ar<
Foreign Liquors) (First Amendment) Rules, 2002:]

[Provided further more that in respect of Hotels and Boarding Hcuses
lcased by the Karnataka State Tourism Development Corporation to privsie
persons, firm or companies on renovate, operate, maintain and transfer
(ROMT) basis, while granting or renewing the licenses under this clause, tr+
Excise Commissioner may relax the condition regarding the miniraum
requirement of thirty double rooms in Corporation areas and twenty douiie
rooms in other areas.]

_3(7-A) Tourist Hotel Licences.—These licences may be granted
Tourist Hotels situated in places other than Cities and managed by ti:»
Tourist Development Corporation of the State Government or the Cenrz!
Government for the possession and cale of Indian liquor (other than arrac’s;
or Foreign liquor or both for supply to residents or for removal to koi:
private rooms in the Tourist Hotel in which tourists stay or to reguler
boarders for consumption within a specified area in the licenced premises o}
the tourist hotel or boarding house sct apart by the management for

and approved by the Deputy Commissioner of the Dictrict in Form
No.CL-14 on such terms and conditions as may be specified in the licence and

- on such other conditions as the Excise Commissioner may from time tc tiire,

specify.]

4[(7-B) Tourist Hotel Beer Bar Licences, —These licences may be granizc
to Tourist Hotels 5[x x x x x] managed by the Tourism Developmen:
Corporation of the State Government or Government or Central Governmen®
for the posscssion and sale of beer for supply to residents or for removal
their private rooms in the Tourist Hotel in which tourists stay or to regular
boarders for consumption within & specified area in the licenced premises o
the tourist hotel or boarding house set apart by the management for e
purpose and approved by the Deputy Commissioner of the Digtrict in Fora:
CL-15, on such terms and conditions, as may be specified in the licence anz’
on such other conditions as the Excise Commissioner may, from time to timr.e.

specify.]

Provisos bnserted by Notification No. FD 18 PES 2002, dated 29-6-2002, w.e.f. 1-7-2002
Third proviso inserted by Notification No. FD 2 PES 2004, dated 3-2-2004, w.c f. 3-2.2004.
Sub-tule (7-A) inserted by GER 159, dated 19-6-1973, w.e f. 28-6-1973.

Sub-rule {7-B) inserted by GSR 35, dated 6-2-1981, w.e.f. 6-2-1981.

The words “situated in places other than cities” omitted by GSR 121, dated 11-5-1931,
w.el. 13-3-1981. .
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-7 i Notification GSR No. 479 in Part IV Section 2C(i) of the Xarnataka
~@ 2t Extraordinary, dated 26th October, 1967, namely.—

i iitle, application and commencement.—(1) These rules may be called
‘r Harnataka Excise (Sale of Indian and Foreign Liquors) Rules, 1968,

{2) They shall apply to the sale of Indian liquor ¥fx x x x x] and Foreign

L

)

3 They shall come into force at once.

CASE LAW
P.blic interest petition filed under Article 32 not entertainable as it is
s sughi (o enforce Directive Principles under Article 47. :

e writ petition filed under Article 32 of the Constitution is that the
-y of prohibition is not being implemented as enjoined by Article 47. The
; «U'or is not entertainable. Article 47 of the Constitution, which is part of
~:ractive Principles of State Policy enjoins that the State shall regard the
w'sing of level of the standard of living of its people and the improvement of
i+1h:i¢ health as among its primary duties and, in particular, the State shall
¢:Zeavour to bring about prohibition of the consumption except for
iredicinal purposes of intoxicaﬁnfg drinks and of drugs which are injurious
. health. Article 47 as in Part IV of the Constitution which contains Directive
ivies of State Policy. Article 37 enjoins that the provisions of this part
nct be enforceable by any Court, but the principles therein laid down
2r.everiheless fundamental in the governance of the country and it shall be
.2 iuty of the State to apply these principles in making laws. It has to be
ooi2irumind that Article 32 of the Constitution gives the Supreme Court the

i ]
Te

prvrer to enforce rights which are fundamental rights, Fundamental rights .

&2 justiciable, Directive Principles are not. Directive Principles are aimed at
sururing certain values or enforce certain attitudes in the law making and in
saministration of law, Directive Principles cannot in the very nature of
453 be enforced in a Court of law. Whether 2 law should be made
v bodying the principles of Directive Principles depends on the legislative
.1 5f the legislation. Article 32 is not the machinery through which policy
=remces or priorities are determined and Supreme Court is not the forum
the conflicting claims of policies or priorities should be debated. To
ihe State accept a particular policy, desirable and necessary as the
.* inight be is not the function of Article 32 of the Constitution. Article 32
i - the nest for all the bees in the bonnet of ‘public spirited persons’.— B,
K:siia Bhat v Union of Indic, (1990)3 SCC 65. [Articles 32 and 47]

% make the State accept a particular policy — Not the function of A-rticle 32.

The petition under Article 32 is that the policy of prohibition is not being
i 7' uInented as enjoined by Article 47 of the Constitution. Article 47 of the
Conntitution, which is part of our Directive Principles of State policy
6 that the State shall regard the raising of the level of nutrition and the
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standard of living of its people and the improvemernt of ptni uesiih =
among its primary duties and, in particular, the State shall =«
bring about prohibition of the consumption except for medicial w
of intoxicating drinks and of drugs which are injurious to ket
47 is in Part IV of the Constitution which contains Directive
the State Policy. Article 37 enjoins that the provisions of th:
not be enforceable by any Court, but the principles therein la: &
nevertheless fundamental in the governarnce of the couriry
be the duty of the State to apply these principles in making laws
be borne in mind that Article 32 of the Constitution gives tha b
Court the power to enforce rights which are fundamentai rights
mental rights are justiciable, directive principles are no:
principles -are aimed at securing certain values or enic i
attitudes in the law making and in the administration of Js-v.
principles cannot in the very nature of things be enforced ir: 2 € :
Whether a Jaw should be made embodying the principle: »f
principles depends on the legislative will of the legislation. Arisis
the machinery through which policy preferencus or priorities a1e de
and this Court is not the forum where the corflicting claims o+ 1
priorities should be debated. To make the State accept a partici i
degirable and necessary as the policy might be is not the function -f .t e %2
of the Constitution. Article 32 of the Constitution is not the ner: irr a1 the
bees in the bonnet of ‘public spirited persons’.— B. Krishna Bha: o 18nvom of
India, (1990)3 SCC 65. [Articles 32, 37 and 47 of the Constitutic:]

2. Definitions,—In these rules, unless the context otmﬁise Tequirag, —
(a)  “Act” means, the Karnataka Excise Act, 1965;
(b)  “Foreign liquor” means liquor other than Indian Lgnc:,
{€) “Form” means a form appended o these rules;

(d) “Indianliquor” means all liquor defined as Indlian guer i the
Act, x x x x x}

(e} “Licence” means a licence issued under these ru les;
() “Licensee” means, a person to wliom a Heence is issisc
(8) “Year” means the year commencing on the first das o i

3. Licerices. — Licences for the vend of Z[Indian Liquor (other fra:
or Foreign liquor or both shall be of the follow ing descriptions,

A1) xxxx
(1-A) x x x x x.]

2, Substituted for the words “Indian Liana” hv (18R 973 dared 525070 120 7 5

1. The words “other than arrack” ormitted by GSR 273, dated 3-8-1972, w.a.i. é-{i-:."7




aremmises: |
72 e s that no licence under this sub-rule shall be granted in any
prede ininily residential area.)

- {20 £ 1otionar's licences. —{a) These licences shall be in Form CL-10 and
ghaiit:” ijed for and obtained from the Deputy Commissioner of the District.

s ihe licencee may be give sample bottles in respect of all consign-
nenis whether trade consignments or the prog;rty of private
Hersons, in order that intending purchasers may have the oppor-
tunity of testing high class wines or spirits at their own houses
wzfore the auction sale. -

izt “he licensee is authorised to sell the Y[Indian liquor (other than
arrack)] or foreign liquor or both in less quantities than whole
“Iozens of each description in the case of sales by auction of the
vroperty of private parties or estates, or of trade consignments
~which are alleged or otherwise unmerchantable.

’

137 The licensee is authorised to sell by auction at places specified in
.ae icence.

H(:0) Divdributor licence.~(a) A licence under this clause shall be
grante: by ihe Excise Commissioner for the whole of the State or any part
“nerecf {« ~anlin the products of all distilleries or breweries or wineries in the
Stz e b pore liquor from outside the State for the purpose of distribution
ot saly sviihin the State or part thereof or to export liquor outside the State.
The fizamzen shall establish such number of depots in different parts of the
Mete, 15 iz Hxcise Commissioner may specify in this behalf.

..

{in} "4 12ence under this ciause shall be issued only to such company
2wt o7 controlled by the State Government as it may specify.

21 :1 ence shall be in Forin €L-11 and shall be subject to renewal each
«:5:7etion of the Excise Commissioner.

{d; " Te Excise Commissioner may also permit the licensee to sell foreign
tiquor Unparied from outside India.] - :

{0 ») Distributor licence to sell foreign liquor.—(1) A licence shall be
grentedt i the Excise Cormissioner for the whole of the State or any part
merect oy directly import foreign liquor from outside India or to import
forsigs Hyuer from other authovised agencies outside the State of Karnataka
but wiir:ii: iudia for the purpose of distribution of sale within the State of
Karngiaiz, 25 the case may be.

it iwerted by GSR 74, dated 15-4-1993, w.e.f. 1-7-1993,

1 F,
& tzd for the wozds *Indian Liquor” by GSR 273, dated 3-8-1972, w.ef. 4-8-1972.
3. S

$ ‘11} substituted by Notification No. FD 16 PES 2003(1), dated 30-6-2003, w.e.f.
)
I -A)inserted by Notificetion No. FD 15 PES 2001, dated ¢-7-2001, w.ef. 1-7-2001.

[
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\é) 41T MLEILE WIUCL WS GAUSE SNA1 De 1Ssued Orly to such compen
owned or controlled by the State Government and which possesses an autho-
risation or import licence granted by the Government of india to irapoiz
foreign liquor as specified by the Government.

(3) The licence shall be in Form CL-11A and shall be subject to renewa
each year at the discretion of the Excise Commissioner.)

'[(11-B) Licence to sell confiscated liquor.—(1) A licence under this clav:ee
in Form CL-11B shall be granted by the Deputy Commissioner, only ‘o suek

oomgoames owned or controlled by the State Government and specified by
the Government for possession and to sell in retail to any person of the Lo

* Beized or confiscated under the Karnataka Excise' Act, 1965 and Rules fraprer.

thereunder and found fit for human consumption.]

[(11-C) Retail shop Licence issued to Government Companies. - i
Notwithstanding anything contained in Rule 12, a licence under this clavze
in Form CL(11-C) shall be granted by the Deputy Commissioner, only togusl:
companies owned or controlled by the State Government and specified i u
the Governunent, for possession and sale of liquor in retail shops with =
condition that such shops shall be exclusively maintained by them and shali
not be transferred and sub-leased to others. Consumption of liquor withi=
the licensed premised shall not be allowed under this category of licences.:

3((12) Licence for retail sale of bottled toddy.— Licence for the retai} sz2lc
of bottled toddy may be granted with the previous sanction of the Exciss
Commissicner in Form CL-12 by the Deputy Commissioner of the Digixir:,
on payment of the licence fee specified in Rule 8 and on such terms an.’
conditions as may be specified in the licence and on such other conditions z<
the Excise Commissioner may, from time to time, specify.

‘[(13) Arrack depot licence.—The Deputy Commissioner may, witk: iz
previous sanction of the Excise Commissioner, grant arrack depot licence i3
Form CL-13, to a person who has obtained a lease of the right of retail vend! =f

+arrack for stovage of bottled arrack of the approved sizes affixed with excise
lables obtained from the licensed warehouse or Depot, on payment cf fez
specified in Rule 8, subject to the terms and tonditiorfs specified in the licencs
and on such other conditions as the Excise Commissioner, may specify fraa:
time to time.]]

*[(14) Licence for running duty-free shop at International Airport.—Licor:cs
for retail sale of foreign liquor to bona fide International Air Passengers
transiting the ¢[x x x] International Airport who are required to wait a e

Clause (11-B) omitted by Notification No. FD 06 PES 2011, dated 1-8-2014, w..f, 1.8-2017.
Clauﬁ!n(u-C) ingerted by Notification No. FD 14 PES 2003(), dated 30-6-2003, w.ri

Sub-nules (12) and (13) inserted by GSR 273, dated 3-8-1972, w.e.f. 4-8-1972.
Sub-rute {13) omitted by Notification No. FD 05 PES 2011, dated 1.8-2014, w.e.f. 1-8-201¢,

gzula-rzudlgl (14) inserted by Notificaion No. FD 2 PES 2001, dated 22-2-2001, w.r{.

The word "ﬁl&a)?]om' omitted by Notification No. FD 3 PES 2008, dated 22-11-2002,
w.ef. 22-11-2008. '

o Baw e
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(7-C) Licence to supply liquor on Board of Train engaged and run by
wutism Development Corporation of State Government or Central
‘severnment.-—(a) A licence under this rule may be granted to the Tourism
“-2v2icpment Corporation of State Government or Central Government in
-t £1-7C by the Deputy Commissioner, Bangalore Urban District, with
‘e nrinr sanction of the Excise Commissioner for possession and sale of
i¢aan liquor or foreign liquor or both for supply to the bona fide travelers
‘:2veling in the trains engaged and run by the Tourism Development Corpo-
2tz of the State Government or'Central Government for consumption of
‘sor within the train during its stay in the limits of the Karnataka State
w-biect to the conditions specified therein the licence.

{»! While applying for licence under this clause, the applicant shall
. brit application along with the fee specified in Rule 8 and due permission
»¢ No Objection Certificate granted by the competent Indian Railway
£:zInorities to serve liquor on board of the train. ]

“/7-D) Hotel and Boarding House Licenses owned by the person
tzlonging to Scheduled Castes and Scheduled Tribes, —
(?)  Alicence under this clause shall be applied for and obtained in
Form CL-7D from the Deputy Commissioner;

(b}  No liquor under this license shall be sold to persons other than
those accommodated in the licensed hotel and boarding houses
and their guests and casual visitors who take meals in such
places:

-rovided that no licence under this clause shall be granted unless the

o O L

ii:te: and boarding house is having a minimum of fifteen double rooms in -

€ uroration areas and ten double rooms in other areas.]

(C) Military Canteen Licences.—These licences may be granted to
r:ilizary canteens for sale of ¥[Indian Liquor (other than arrack)] or Foreign
ii;uor or both to the members of the armed forces for their use only and shall
te i» Form CL-8.

*|{8-A) Military Canteen Stores Bonded Warehouse Licence.— A licence
ey this clanse shall be in Form CL-8-A and shall be granted by the Excise
vinissioner, to establish a military canteen stores bonded warehouse, to
wet, export and store Indian made liquor (other than arrack) or foreign
< without payment of excise duty. The licensee-shall supply or sell the
»>7¢ Liquor only after payment of excise duty to other military canteen
sizrs within the State having CL-8 licence.]

1, ':v;cé-gggs (7-C} inserted by Notification No. FD 01 PES 2008, dated 25-3-2008, w.ef.
.5

2. f%?—gule (7-D) inserted by Notification No. FD' 14 PES 2013, dated 9-6-2014, welf.

9-6-2014,

R.30Mo) _ KE (SALEOF INDIAM & FOREIGN LIQUORS) RULES, Tti,  _ _ 7459

'[(8-B) Border Security Force or Para Military Forces Licemees  Lirences
may be granted in Form CL-8-B to Border Security Forces or sdifary

Units for sale of Indian Liquor (other than arreck) or F oreigs Lisu v bad
to the members of Border Security Force or Para Military Ur s o iheds
personal consumption.]
2{9) Refreshment Room (Bar) Licence.~
{(a)  Alicence under this clause, for refreshment roor. Gertiasalen

Indian liquor combined with the supply of mesis
shall be applied and obtained in Form CL-$ from th
Commissioner: -

Provided that no such licence shall be granted by the Depuiy ¢ s
sioner unless he is satisfied that the refreshment roora (bar) peo gl e
following accommodations and facilities, —

()  akitchen with sufficient accommmodation either v3¢= = ey st
fan or proper ventilator. The customers shali ot rass gk
kitchen to go the toilet. Passage to the toilet shall Iz <> 2ara
from the kitchen; ’ .

(i) aseparate room (Dining Hall) for serving the li- i ity
with meals or eatables for consumption. The sga-
- dining shall be s0 provided that not more then eizic
shall be accommodated in a built in floor area of !
(10x10) with a minimum of four feet space iaty
tables for the movement of customera and servers.
the total area of the Hall/Halls for dining shali n:
thar: 400 Sq. ft:

Provided that the minimum requirement of 400 Sq. fit, ares o &iai
may be relaxed by the Deputy Commissioner of Excise in case of i iico
existing on the dates of the commencement of the Karmataka Exciss 152ic of
Indian and Foreign Liquor) (Amendment) Rules, 1993:

Provided further that in case the licensee desired to shift & jaw e
premises {0 any other premises from the premises in which the Low
existing on the date of the commencement of the Karnataka Excise ‘Juie o
Indian and Foreign Liquor) (Amendment) Rules, 1993, the above proAzions
shall apply without any relaxation,] '

(i) adequate seating arrangements;

(iv) separate toilet with running water facilities for men ead czagn
(b)  No sale of liquor for removal from the premises shail e CEnid
ted under the licence. No liquor shall be sold to pesscris whe

=

1. Sub-rule (8-B) inserted by Notification No. FD 12 PES 95(iv), dated 20.-183, wref
29-6-1996,
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cancelled o, s.spended. Therefore, it cannot be held that the servants are
responsicie or the crime and not the licensee. Section 29(b) of the Karnataka
Hxcige £t sz sufficient powers to the licensing authority to cancel the
licenced £522 Li2edia of licence condition, Once the Competent Authorities have
yecosdier. ¢ sencurrent finding of fact, this Court cannot exercise .its
subrecanet™ o urisdiction under Article 226 of the Constitution of India. At
e siagy, e petifoner herselfhas admitted in unequivocal terms in writing
thathar ¢2x=20t has copunitted a 10istake and she is ready to pay the penalty
aned he webie of the commodity seized. Thereafter, she changed her version
ity tha obiz:: iens filed to the show-cause notice. . . . Having regard to the facts
arel 2ircieantances of the case there is no error of law or material irregularity”
i e iropupned orders. — Smt. Jayamma v The Commissioner of Excise in
Lernaiak: . daninlore and Others, 2003(5) Kar. L.J. 272, , :

Bar licence — Cancellation for unauthorised transfer of —
7es parting with ownership of business of running bar for
wick, liezcz was granted, and transfer becomes unauthorised attracting
reneliy of cancellation of licence, only if transfer has been effected without
yeviow: senussion of designated authority and without payment of
equsEte fansier fee — Act does not contemplate that Ecensee must himself
un Hir by being present on premises all time — He is not prohibited from
nanaging bisiaess through servant or agent — Power of attorney simpliciter
gremind 17 - zeni to manage business does not amount to transfer of business
© agem -- Unless theve is finding that licensee has divested himself of
rwnasls o business, Jicence cannot be cancelled — Cancellation of licence
n abser o= i such finding, held, amounts to wrongfully preventing lcensee
Tom 2arye i s cher bugsiness. -

Feie L7 ++f e Karnataka Excise Licences (General Conditions) Rules, 1967
nuvides I nine right of retail vend of liquor shall not be transferred by the
ivens ke caonpt with the previous permission of the Deputy Commissioner.
vile 7% nrovides that in the event of death of the licensee during the
wireney of < licence, the Deputy Commissioner may, on an aptplicaﬁ'on by

s of the deceased with the previous sanction of the Excise

R w00

o

.‘)mt.:la..§=f.‘:‘="=\&1, ‘ransfer the licence in their favour. Rule 17-B provides for
ransfar o izences. Jt provides that in regard to licences issued for sale of
ndian lques or foreign liquor or hoth, in Form No. CL-1 or CL-2 or CL-7 or

i «ne. Karnataka Excise (Sale of Indian and Foreign Littmrs) Rules,
-t eputy Commissioner may on an application by the licensee and
vhjeci o3 oyment of transfer fee equivalent to the annual licence fee
peced end with the prior approval of the Excise Commissioner, transfer
uch Ece: % In favour of any person named by such licence, if such person is
ligitsie £+ grent of a licence. . ... The State has the exclusive privilege and
ighi = Twanufacturing and selling intoxicating liquor. Grant of a CL-9

wenczis e wivilege or permission granted by the State to the licensee to sell -

quor 2 e reenner prescribed in the licence. Parting with, the possession
3:d zuntral of the business covered by the CL-9 licence would amount to
sanefar ¢ <och Drivilege and licence and such an act without the permission
£ the livensiny authority, will be illegal and violative of the terms of licence.

A KL PUBLICATION

MLy A4 Ml ALAALOGG LG LAWY MVTOTOMIWULL il LUMILLWL, Ut Uluy auiuriuys -
servant or an agent to manage the business on his behalf, there is no illegalit:
or infringement of the conditions of licence. In fact clauses (b) and '=: o~
sub-section (1).of Section 29 contemplate the business of a licensee bein : 1z
by any agent or servant with the express or implied permissior or autha:1: -
of the licensee. . . .. A general power of attorney is execated as a maie o)
convenience. By executing such a power of attormey, the execulr:.
[principal] provides for management of his affairs/business/propertics, ;- -
the agent. A power of attorney is normally exccuted when the executant ix
not personally able to attend to his affairs/business due to abserce or due
incapacity or other preoccupation. The acts of the agent are binding on th:
principal. In spite of the absence of the principal (executant) granting th:
power of attorney, the possession and control of the affairs/business remat:-
with the principal. A general power of attorney granted to an Agent
manage the business of the principal does not create any right, title or interas-

in the asset or business which is the subject-matter of the power of attorr:ey,

in favour of the attomey holder. Power of attorney is revocable at the will e
pleasure of the principal. In short, under a general power of attorney
simpliciter [either general or special], there is a mere authority to ar'.
unaccompanied by any interest of the agent in the subject-matter of the
power of attorney. A common example of such power of attorney io whiz* i
g:anted by a member of family, to another family member to run/manage the
ess/affairs of the grantor. . ... When companies and firms can apply anc.
obtain licences and run the business through their authorised agens ¢
employees, there is nothing per se objectionable about a person giving -
general power of attorney to his family member or friend, or an employee, ¢
run a Bar and Restaurant. A company or firm or individual may own a chai
of Restaurants all over the country or State and may grant a pows: !
attorney to an agent/employee to look after the day-to-day manzgement ar.-

~ to apply for licence every year. Mere execution of a power of attorney by ths

licensee to a family member or employee or friend, cannotlead to suspensio.
or cancellation of the licence or refusal to grant or renew the licence. . . . . .
Thus, only if it is established that the possession and control of the licenses
business has been transferred to someone else, or that the licensee has nci
retained any control over the licensed business, or where theee is a transfar ¢f
licence without permission, the licence will be liabla to be cancelled. On the
other hand, if the licensee continues to have control of the licenged business,
but runs the business through a servant or an authorised agent, (tha® is

‘attorney holder) then there is no violation 'of the terms and conditiors cf

licence, irrespective of whether the licensee lives in the city/place where the
business premises is situated. The question of cancellation of the licence i}
not arise, in such a case..... In this case, there is no finding that the licenses
petitioner has parted with the possession of the licensed premises or ih:
control of the business to anyone else, in particular to the power of attorney
holder. Nor has the licence been transferred by the petitioner to anyone als<.
The power of attorney was granted to a family member, even prior to the dai=
of the licence being transferred from the name of the petitioner’s mother i«
the petitioner. The petitioner obtained transfer of the licence from the naro

A K1) PUBLICATION
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transit lounge reserved for such passcnger before resurning their
> nhall be granted with the prior sanction of the Excise Commissioner
16 by the Deputy Comumnissioner of the District on payment of fee
ed in Rule 8 and as such terms and conditions as the Excise
(e orissioner may specify from time to time.]

. Refreshment Room (Bar) Licence at Intermational Adrport.— Licence
isis elatise, for refreshment room (bar) for sale of Foreign Liquor or
«. <iguor or both, combined with supply of meals or eatables in. —

i#}  an area common for the domestic and international air passen-
gers and bona fide users shall be granted in Form CL-17; and

an area exclusively meant for international air passengers shall be
granted in Form CL~18;

¢f s sdernational airport, by the Deputy Commissioner of the District

sonusirad on payment of a fee as specified in Rule 8 and on such terms and
consi'tiong as the Excige Commissioner may specify from time to time.}

CASELAW

. » — Sianding Circular No. 141, Para 3(c) — C.L. 2 Licence hoider to
mwzchizse only from C.L. 1 Licence holder of his district; not permissible to
rasciiass rom C.L. 1 Licence Holder outside the district ~ Explained. —~
Lhayvelolshmi Wines Stores and Another v State of Karnataka and Others, 1989(3)
Far L. 326

= #if) — As amended by Karnataka Excise (Sale of Indian and Foreign
» {Amendment) Rules, 1997 — Distributor licence — Amerudment
iging grant of — Provision restricting distributorchip to company

PRI
vy
oA

lherr
swiec o controlled by State Government, validity of which hasbeen upheld
&y Lo Court, sought to be diluted and water down by making amendment,
rerisiiving appointment of more than one distributor for distillery, brewe
=y either for whole or part of State — Amendment made to nulli
etfe:. o’ judgment of Apex Court is liable to be quashed.

S.F. Seihi, CJ. and AM. Faroog, ., Held: In the instant case whilc upholding

dity of 1989 rules, the Supreme Court rejected all the pleas of the
i :siurers and distilleries of the IMFL which have been now made a
b repealing of the 1989 rules, Upholding the validity of the impugned
v wv4id amount to setting aside of the Apex Court judﬁment in Khoday
Distifierres case. What the distilleries and manufacturers of liquor could not
zcisve in a Court of law, they have dandestinely succeeded to obtain by
virkia of the impugned rules. The impugned rules if permitted to remain on
e wtaizte book would not only be contrary to the directions of the Supreme
Cour hut would be a negation of the rule of law. The impugned rules have
rot e referred to any rcasonable basis or justification. The impugned rules
iy unconstitutional, illegal, mala fide, initiated at the instance of the
«wurers and distilleries of IMFL is conspiracy with some bureaucrats

1851

rar

-matter of discretion of authority — Where authority has chosen to cancal

R.3 KE (SALE OF INDIAN & FOREIGN LIQUORS) RULES, 1965 142

but also against the general public interest resulting in hugalosses nixt. v/ in
the State Exchequer but to MSIL, admittedly a public undertaking .= &
Government Company, — K.V. Amarnath and Arother v State of &amuieu a1
Others, 1998(5) Kar. L.]J.-62D (DB).

Rule 3(2) — Constitution of India, Articles 226 and 2277 — Alsswiu: o
selling spurious and adulterated liquors made against licensee -- & ‘
of licence in Form CL-2 pending enquiry into — Writ petition: cha
order of suspension of licence on ground that opinion formed by o
Commissioner that licensee was in possession of spurious and adulis
liquor was without basis as the report of chefical analysi does not =
anything harmful to consumers in liquor alleged to be spuriou
adulterated, seized from licensee — However, in view of fact that oy
formed by authority for suspending licence is based on prima facie m>
and it for that authority to take note of Chemical Analyst's yeport a: < j
enquiry, matter is not onc to be interfered with in exercise uf judivia! srsicw
- Diﬂxl':ction, however, lies to authority to complete enguiry withi. %
months,

B.S. Patil, |, Held: This is not a case of cancellation of licence, +ux of
suspension of the licence pending enquiry. The opinion former b e
Deputy Comumissioner, as is evident from the impugned order. is hased ¢
prima facie material placed before him. What is the effect of the repe.= 7 =
Chemical Analyst, is a matter to be taken note of at the time of =
Therefore, the writ petition is dismissed. . . . . . Howaver, in view .
petitioner apprehending that the disposal of the case may get delaved b =
the Deputy Commissioner, 1 deem it appropriaie to direct the e
Couunissioner to conduct necessary énquiry and complete the same wishir: a
period of two months from the date of receipt of a copy of this order. - 5.
Lalithamma v State of Karnaiaka and Others, 2010(1) Kar. L.]J. 669,

Rule 3(2) — Constitution of India, Articles 226 and 227 — Retai} shop
licence — Breach of terms and conditions of ~ Cancellation of licenze fur -
Concurrent finding of fact by three authorities, iz, Deputy Commissioner
{Excise), Commissionet of Exase and 'Iribunal, that illicit iquors wvere

manufactured and smuggled liquors were sold by servants of hicerszs in
licensed premises — Whether to compound offence or to cancel ko &

i

licence on basis of such finding, decision of authority cannot be inter erzd
with in exercise of writ jurisdiction. '

It reveals from the specific finding given by the Commissiorer .7 [ iove
that it is a fact that the duplicate liquor and the non-duty paid liguor =
found in the storeraom belonging to the CL-2 licensed premises. Th.c
to make a distinction that the same was few metres away from the lice
premises does not hold much water. Whether to compound the ofier .2 ¢
cancel the licence is the subjective satjsfaction of the Deputy Comuziissivnes
who is the licensing authority has passed a well-considered order disiniz:ii.;
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‘tride raaik -1 Any concession which is granted by the State for export sales

wter-Sizir saies is a matter of policy. Granting of such concession or
13eNC2 OF st ¢ oncession cannot make the rule itself manifestly arbitrary or
irmascheoic o¢ violative of Article 14. All manufacturers and suppliers
ithin the ¥ 412 governed by the same rules and will, therefore, have to
'y the 5z taxes. All persons who are similarly situated are similarly
ecied b Loe aanended nules. Therefore, there is no discrimination under

‘ele 14 in s raditional sense. So long as the policy is not arbitrary or

1clly urseasonable, it carinot be considered as viclative of Article 14.~—
s Kheden; Tistitluries Limited etc. v State of Karnataka and Others, AIR 1996 SC
1 it

Fuie 2{33)(; — As amended on 13-9-1989 — Companies Act, 1956,

sbions 43} aud 434 — Liquor manufactured in State — Appointment of
e et Agency as sole distributor of ~ Authority given to agency to
- iect rzaveiibie margins not exceeding 5% of sales — Loss of margin
ey suttered vy Agency during stay of operation of rule pending disposal
Htigation -- Since, under prevalent trade practice and also under
weminey ©or ler appointing Agency as sole distributor, such margin
mey 5 cevabie by vendees of agencies, its claim against manufacturing
rapany, &7 :ss of margin money cannot be enforced, and its petition for
nding ap of manufacturing Company for not conceding demand is
sooneai ve2 end not bona fide.

:¢ 13-11-1989 by which MSIL had been declared as the sole
;=07 in the State and it is clearly stipulated therein “that MSIL
all be 2nilad o charge reasonable margins not exceeding.... 5% on sales
Han e S:zis”. Reasonable masgin is a margin which the distributor
flucts frora the person to whom he sells. It is thus clear that MSIL could
zct zrerz in money from the wholesalers and retailers to whom liguor was
i¢. The (C:opuny is a manufacturer of liquor and MSIL was not selling
tor to it 1435 itself clearly understood the Government letter to mean
st margi) somey was payable to it by the wholesalers. MSIL in its letter
ted 4-5-200% addressed to the Company made a grievance that the latter
w giving clizect supplies of liquor to the wholesalers which acted as a
terpant o1- the wholesalers from purchasing liquor from MSIL because they
d o r-ay 3% more. . .. The claim made by MSIL against the Company on the
sis of the Government letter-dated 13-11-1989 is clearly misconceived and
t bone: fide. i+2 amount could be recovered from the Company on the basis
this letter “{a* 2]l any asount could be recovered on the basis of that letter
uld be culy Jom the wholesalers and retailers to whom liquor had been
«l. ... The ancount caimed by MSIL is also disputed on the ground that as
r the trad= prectice which is followed consistently, the margin money is
yable by e wholesalersfretailers to whom liquor is sold and it is never
il by vbe “panufacturer. If such a practice is prevalent, no amount is
yebie vy e Company. Whether such a practice is prevalent or not is a
itter of sviler 2o and in the very nature of things such issues could not be
cided o3 summary proceedings in a winding up petition. -— Mysore Sales

e sethern
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Kar. LJ. 615B (DB).

Rule 3(11)(b) — As amended on 13-9-1989 — Companies Act, 1956,
Sections 433(e) and 434 — Liquor manufactured in State — State Government
apﬁoi_nting Agency as sole distributor of — Authorization given to Agency o
collect reasonable margin money on sales effected by it — Petition filed by —
Company manufacturing liquor challenging validity of amended Rule, and
order of Apex Court upholding ito validity and Zmd:mg manufacturing
Company to make good loss of margin money suffered by Agency on
account of stay of operation of amended Rule pending disposal of litigatior:
— Order of Apex Court is order in personam which is enforceable only agair:st
Company which was party to litigation, and not order in rem, enforceable
against other companies who were not parties to litigation — Herice
Company which was not cF»m'ty to litigation cannot be wound up for nei
making good loss suffered by Agency on account of stay of operation of
amended Rule. '

The interim order passed by the Supreme Court was not an order in rzu:
but it was an order in personam. It is true that when the opcration of the Rules
was ordered to be stayed during the pendencK of the appeals in the Supreme
Court the Company and several others took advantage of the same ever.
though they were not parties before the Supreme Court because the
authorities had been restrained from giving e to the Rules and no?
because the order was passcd in rem. When the authorities did not implement:
the Rules, the benefit accrued to all and sundry but the conditions which:
were imposed by the Supreme Court while granting the interim order were
operative only between the parties and not on others. Only Khocay
Distilleries Limited and others who were parties before the Supreme Court
were bound by those conditions and may be they were required to pay
margin money/commission to MSIL in terms of the directions contained ir:
para 21 of the judgment in Khoday Distilleries casc. The Company which vies
not a party before the Supreme Court was nrither required to maintain its:
accounts nor was it required to supply a copy of the same to MSIL and nox
was it required to pay any amount thereunder to MSIL. Therefore, MSIL
could not make a claim for the payment of any money from the Company o
the basis of the interim order or the final order passed by the Supreme Cou:
in the aforesaid cases. — Mysore Sales International Limited, Bangalor: v
United Breweries Limited, Bangalore, 2005(6) Kar. L.]J. 615C (DB).

Rule 3(11}(c) — Constitution of India, Articles 226 and 227 ~ Wri:
tions filed praying to strike down Rule 3(11)(c) as amended by
otification dated 30-6-2003 as illegal and unconstitutional — Held — Sale
of liquor is neither a fundamental right nor & question of arbitrariness which:
can be questioned — When State intends to promote business througk:
sectors, companies owned by the State, the granting of licences to

MSIL cannot be held to be arbitrary — With regard to fixing of exhorbitan:
fee in respect of private dealers, Government directed to consider
representations of petitioners and to take dedsion to maintain uniformity in

A KLJ PUBLICATION
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=7 iz2r imother to her name by making an application through the said power
-# sitsmey holder. Grant of a power of attorney by a licensee to a family
ber, to manage the affairs or business of the licensee, carmot be
wwidered as parting with the possession or transferring the control or
“zansferring the licence to someone else. The third respondent has completely
«:#:rfonked this aspect of the matter and has misconstrued the observations
= tnis Court in Mahabala’s case. . . . Hence, the petition i allowed.
isequently, the petitioner will be entitled to continue her business. She
zlso be entitled to claim appropriate refund of licence fee in regard to the
period during which she has been wrongfully prevented from ing on
i husiness by the impugned order. — Geetha v State of Karnataka and Others,
302(2) Kar, L]. 383. '
ule 3(9)a) and 3(9)(b) — Pawers of Corporator — On his representation
- wiquor shop was ordered to be shifted — Such orders challenged — Both
:n¢ Excise Authorities rejected plea of petitioner — Held, appeal is remanded
L e Ex}cise Commissioner and stayed impugned order found at
A nnexure-.

=.5. Patil, ], Held: The Deputy Commissioner of Excise, had passed an
v.der permitting the petitioner to shift to the present place imposing a

cundition that in case any objections were to be raised, the order permitting -

svifting was liable to be recalled. Accordingly, petitioner moved to the
vresent premises. Respondent 3 herein who is a local rator insisted that
i@ petitioner should occupy some other premises. Objections were also
relsad by the members of the public. A report of the Deputy Superintendent
=7 Police was obtained. Based on the same, Annexure-] — order came to be

gegsed holding that the petitioner has to shift the shop to another suitable .

tuitding, in view of the publicnuisance likely to be caused and in the interest
z{ public peace. .. ... It is thus clear that the Tribunal has misdirected itself in
viterpreting Rule 5 of the Karnataka Excise Licences (General Conditions)

2rales, 1967, in as much as, the restriction contemplated in Rule 5 is that

ingofar as residential localities are concerned, if such localities are
i reaonunantly inhabited by members of Scheduled Caste and Scheduled
{xise, then no licence for liquor shop shall be granted. The Rule cannot be
li:erpreted as to lay down a total embargo for complete prohibition for
granting such licence in any residential area. . .... The matter is remanded to
%2 rixcise Commissioner for fresh consideration, . . . . The Court find it just
< appropriate to direct the Commissioner to dispose of the appeal
expaditiously, which will be subject to the result of the order to be passed by
th2 dxcise Commissioner. Until the disposal of the appeal, the order under
crailenge Annexure-] shall stand stayed. — 5.C. Srinivasa v The Commissioner
o Bxcise in Karnataka, Bangalore and Others, 2013(2) Kar, L.J. 189.

i 3{11).— There is no manifest arbitrariness in prescribing a distributor

o

i:22e which can be granted only to a company owned by the State and
«zmoelling the manufacturer to sell their product to the distributor.

L Aigirihaitnr Tiremea 1o nracarilhnd ssmdae Paola 2711% A Voo o _24%e o £

i
[A)

prescribing a distributor licence which can b2 granted oniy i

R.3 K.E. (SALL OF INDIAN & FOREIGN LIQUORS) RULES, 13¢5 kit

other iéhan the holder of a distributor licence, The rule priv & ihe. %
distributor licence shall be issued only to such company ovw: o wrobed
by the State Government as the State Goverrument may specify, 4 «
licence, is only a licence to deal in liquor by sale and purchase
activity is not something different from what is contemplated
itself or in respect of which the rule making authority has bees:
the State. The mere fact that a monopely of cistiibutor licence i
created, does not take the licence outside th:: ambit of the Act, T
provides that the number of licences can be ragulated by the 8¢
chooses to regulate licences by providing that the Keence shail ]
only to a company owned by the State, it carinot be said that susi:
something which is outside the purview of the Act or the
authority of the State undier the Act. The tests of arbitrary activ
to executive action do not necessarily apply to delegated legis:
that delegated legislation can be siruck down, such legisi:
manifestly arbitrary; a law which could not be reasonably
emanate from an authority delegated with the law-maknz ;.
subordinate legislation may be questioned under Article 14 on &
that it is unreasonable, ‘unreasonable not in the sense oi
reascnable, but in the sense that itis manifestly arbitrary’. Arbitvari
a separate ground since it will come within the embargo of A:ii
subordinate legislation must be so arbifrary that it would not be

confirmity with the statute or that it offends Article 14. Though «
fundamental right in a citizen to carry on trade or business i jiji.-
State under its regulatory has the power to prohibit absolutaly evas
activity in relation to intoxicants, such as its manufacture, sio:
import, sale and possession; nevertheless when the State decis
such a right or privilege to others, the State czmot escape the rigon:- o
14. But, while considering the applicability of Article 14 in suci: -

Court would be slow to interfere with the policy laid down oy
Government for grant of licences for manufacture and sale of s
of the inherently pernicious nature of the commodity large
latitude should be allowed to the State in deimtaining :
regulating manufacture and trade in liquor. Moreover, the grant
form acture and sale in liquor, would essentially be a mait
policy where the Court would hesitate to intervene and strike ric
State has done unless it appears to be plainly arbitrary, irrationz!
It has to be examined whether there is any manifest arbiiv

owned by the State; and in compelling the manufacturers to sell
to the distributor. On the ground that distributor may act e
capriciously and may purchase or not purchase liquor at its ow:.: 3
Once the rules oblige the manufacturers to supply their product <
company holding the distributor licence, a corresponding duty =5 ¢
distributor to place orders with the suppliers concerned whenevsr maxwud
for a particular product is received by it.
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» Ratled ¢ w53 § — Retail shop -~ Grant of licence in Form CL-2 for running of

—SGC L egardinglocation -- Premises where applicant intends to conduct
business Nessiee most be sperified in application, and if premises is found

sulieble. 4.20c2 cen be granted — Consent of owner of premises, when
spplizant el is not cwner, is rot reguirement for grant of Jicence — Once
rorgent . swwliord is obtained for issue of licence, his further consent is not
esary I

: 7 enewal of licence every year — Licence granted cannot be
revoked mei because landlord has chosen to withdraw his consent.
SV

s, [, Held: The.licence has to be granted by the Excise
Auihais i on the basis of fulfilling the requirements of the Act and the Rules
inada thezevnder. Though the requirement of any consent of the landlord is
nol speciiczily there, but for administrative convenience it had been
nuiairer 2. i3 the present case. Once the consent is obtained for, thence for
the subgaguent period it is not necessary that such consent has to be obtained
fer rengwial of licence every year. Grant of licence cannot be regulated by the
wairz of the Jvwner of the premises. There is no provision under the Act or the
Wites for milusal or-cancellation of the grant of licence or renewal in a
si‘Lation: wen subsequently the landlord changes his mind. The whim of the
izndiord “++3itid not determine the fate of the tenant. The question whether
there is z vaiid lease or tenancy in existence cannot be examined in the
proceadings wader Article 226 of the Constitution when a suit is also
percding. 11w right of the tenant does not come to an end automatically with
e @imdneiton of lease/tenancy. In these eltcumstances, there is no case
made ouw £ iterference under the extraordinary jurisdiction under Article
«2% of i3 Tonstitution. — B.C. Narasimha Murthy v The Commissioner of
e, Tingrtore and Others, 1998(5k) Kar. L.J. 491A.

B, 4050 - Karnataka Excise (Possession, Transport, Import and Export
W Inecied carg) Adles, 1967, Rule 4 — Licence in Form CL-1 to wholesalers —
~onuide: e, 2 of licence —. Wholesaler to sell liquors only within area
pecibia o Yoenca — Retailer holding CL-2 licence has nccessarily to
wirchas innior from only such wholesaler who-has licence to sell within

A — Aiwiers in Bangalore Rural District purchasing liquor from
¥10.esai23 1 Bangalore Urban District whose CL-1 licence permits him to

i sangalore Rural District as well — Such retailers are entitled to
i ott permits for transporting purchased liquor to their licensed

5.C. Sawruk, |, Held. —Since as per Condition No. 2 of his licence in CL-1,
.wheleszale: =zn sell liquor only within the area specified in his licence, it is
ec2esarily follows that a reteiler of the said district only can purchase liquor
o suct @ wholesaler. In the present cases, it has been brought on record
it soms St the wholesaler of Bangalore Urban District have been granted
wanie t #ifect sale in Bangalore Rural District as well. In that view of the
aatter 25 e e law laid down, the present petitioners are entitled to make
surchases frow: the said wholesale dealers. Since purchases in question of the
eitticness *. i be in accordance with law, respondents are statutorily bound
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their licensed premises in terms of Rule 4 of the Xarnataka Exzis:
(Possession, Tra.nmort, Import and Export of Intoxicants) Rules 157
provided all the other terms for issuance of such permits as contemple =
under law or complied with, — M. Venkataramaiah v State of Karnataie :.:1*
Others, 1996(5} Kar. L.]. 579.

Rule 4(3) — Kamnataka Excise Act, 1965, Secticn 71 — Kamataka S:sis»
(Sale of Indian and Foreign Liquors) Rules, 1968 — As amended in 1932 wif2
effect from 1-7-1992 — Licence — Application for grant or regrant of — #-j
requiring application to be accompanied by up-to-date Sales Tax Clearz:-«:

Certificate issued by Department of Commercial Taxes as condition - - .

considering application — Rule, held, is beyond rule making power of Sings
Government and is unenforceable, as levy and collection of sales tex is "<
one of purposes to be achieved under Excise Act.

R.V. Raveendran, ]., Held. —Firstly, levy and collection of sales tax is ¢
one of the purposes sought to be achieved under the Excise Act. Secondly, Je
Karnataka Sales Tax Act does not provide that a licence holder under ha
Excise Act should not bé a defaulter of salcs tax for the purpose of gran: o7
licence under the Excise Act. Thirdly, neither the Sales Tax Act nor the Ex=is:
Act define what is a Sales Tax Clearance Certificate. . . . It is declared that %12
4(3) of the Rules is beyond the rule making power of the State Goversizrzn:
and it is unenforceable. Rule 4(3) of the said Rules is hereby struck dowr.
Consequently, the Authorities enforcing excise laws will not be entitlec
insist on production of Sales Tax Clearance Certificate as a condition -
accepting an application or for granting licence under the Karnataka <3<
(Sale of Indian and Foreign Liquor) Rules, 1968. — Bhanu Liquor Sh:p,
Banuvalli, Harihar Taluk v State of Kernataka and Others, 2000(5) Kar. L.J. 572,

1[4-A. Registration of Application.—(1) The Excise Commissione: -
Deputy Commissioner, as the case may be, shall register every applicatior.
immediately on its receipt in the register prescribed. If the application dcs.:
not contain the prescribed particulars or otherwise is not in order, the Excis
Commissioner or Deputy Commissioner shall return such application to ths
applicant for re-submission under a written endorecment. If the apgiices:
fsﬁﬂ to re-submit such application within fifteen days from its reccipt from
the Deputy Commissioner such application shall be deemed to have ba:-

(2) Every application received under sub-rule (1), shall be enterec ir. ¢
register prescribed and shall be allotted a registration number in the seriz!
order specifying the time and date of its receipt.

(3) The Deputy Commissioner shall consider and dispose applicaticiis
received under sub-rule (1), having regard to their date or receipt.]

1. Rule4A inserted by GSR 16, dated 6-2-1990, w.e.f. 6-2-1950.
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the wios of charging licence fee between private owners and the
¢ vwred cornpanies. ’

S vani . Ramesh, [, Held: In view of the legal position and also, since it
. . various other cases that sale of quor is neither a fundamental
i = 7aestion of arbitrariness which can be questioned, and also when
v viiends o promote business through organised sectors namely, the
a2 e swned by the State, the granting of licences to the MSIL cannot be
' & . arbitrary and, the rule enabling grant of some more licences in the
wublic health or general order and thereby, grant of some morc
ces through MSIL, cannot be held to be bad. . . . .. insofar as
ir.;; »" licence fee.as per Rule 8 of the Rules is concerned, of course, in the
> naxd, for CL-2 licence it is charged at Rs. 1 lakh for MSIL, i.e., State
npany’s licence holders, whereas, for individual licensees it is
pengoraryed at Rs. 7 lakhs and odd within the City Municipal Corporation.
The pruoedure adopted by the State does not stated to reason as to why such
a licenz ive has to be enhanced when both CL-2 private licence holders as
wel: ag tate owned companies are to run similar business and also when
siznalizecusly, by a Rule, it has fixed the minimum margin profit of 10%
froea 20% swhich wae fixed earlier. In the circumstances, it is for the State to
s¢. the charging of licence fee to various places as indicated in Rule 8

and it . for the petitioners to give representations to the Government so that
the Govemrnent shall take decision to maintain uniformity in the matter.
Since it £ oot that the private dealers would take over the public company

auaines:, e such, there is no rationale in fixing exorbitant fee in respect of -

grivate iauiers. However, without quashing the rules framed in 2007, the
Scverr.rent shall consider the representations of the petitioners to maintain
suitors oty in the matter of charging licence fee since it appears to be caus

a@xdsiioy :0 tun the business and also to cke out their livelihood. Since from
dme 10 Hirn e, the licence fee would be enhanced/revised, when the margin of
orofit -a; been reduced from 20% to 10%, such a revision must be
oroporiionale to the business and the profit thereon. ..... Further grievance
5f the j.atidoners is, there is no provision for grant of fresh licences under
Rule 5 +f tne Rules as per the policy-made by the State on 3-9-2003 in not
yranting anry fresh licences, But, subsequently; it has taken a decision to grant
Tesh O ticenices to MSIL, the State owned company. However, once again
heansier for thisis, the decision of the Apex Court in M/s. Khoday Distilleries
_irnited = czs2 and also the decision in Nashirwar v State of Madhya Pradesh and
Jiers, w35 1975 5C 360 : (1975)1 SCC 29, wherein the Apex Court has held
het, to: Siate has the exclusive right and privilege of manufacturing and
selitng .:guor. It can auction licences for carrying on business of selling liquor
vl 2 cirizen has no fundamental right to do business in liquor. . . . .. Itis
stated 121 une of the purpose of regulation is to raise revenue to the State by
granting  Jcences to the State owned companies and while exercising
nenop sy st privilege, the State felt it proper to give more number of eences
wilie Sluie vwued company (o regulate business in liquor. Although a policy
~%s breazat in during 2003 to restrict issuance of CL-2 and CL-9 licences,

R. 4(3) K.E, (SBALE OF INDHAN & FOREIGN LIQUORS) RULES, 1364

State as limited revenue would be generated in case of private CL2 2. O §
licence holders since the margin profit is fixed. For the purposa of genev.ii.
revenue, when the State has taken a decision to give more nambar o)
licences to the State owned companies, that cannot be said
discriminatory or arbitrary and no quota could be fixed for issu: :
licences to the Government ovwned companies by the Commissioner o/t » 2
and it applies only to private individuals, — B. Muriin and Others v Zinie
Karnataka and Others, 2011(3) Kar. L.J. 16.

[3-A. Licensee to purchase liquor only from notified depots «r t.c
Distributor Licensee.—The Excise Commissioner shall notify from dme o
time the area of operation and jurisdiction of each Depot of the Distvibur
Licensee for the purpose of sale of liquor to the licensees whose shows <2
located in such notified area. Any person holding a licence in Form: 1.0,
CL+4, CL-5, CL-6, CL-6A, CL-7, 3[CL-7D), CL-9, CL-14 or CL-15, T ',
CL-17 or CL-18] issued under these rules shall purchase liquor only i
such notified depots of the Distributor Licensee.]

4. Application for licence.—%(}) Any person deciring to cbtein. -

(a) adistributor licence or a distributor licence to sell foreigr tlci-ox
shall make the application to the Excise Commissioner; e

(h) any licence other than distributor licence and distributar
to sell foreign liquor shall make the application to the I
Commissioner of the concerned districi where the licence has o3
be sanctioned in Form CL-1A.] ;

(2) The application shall contain the following particulars namely.- -
(i) Name and address of the Applicant;

(i) I the applicant is a company or a firm, the names and addi<s:ss
of all the Directors or partners of the company or firm;

(iii) Location of the premises where the applicant intends to conay ot
the business iinder a licence;

5{(iv)  If the sale is in more than one district, the names of districts.}
5[(3) x x x x x.]

L !llgle 3-A substituted by Notification’ No. FD 06 PES 2006(7), dated 19-6-20C5, ». .-

2 Inserted by Notification No. FD 14 PES 2013, dated 9-62014, we £ 962016,

3.  Substituted for the word, letters and figures “or CL~15" by Notification Mo FDaFawLus,
dated 22-11-2008, w.e.l, 22-11-2008.

4,

ft;b-zgalf (1) substituted by Nofification No. FD 15 PES 2001, dated 4-7-200%, wri t
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Comrissivier, as the case may be, may on an application made to him along
yrith iGe fizence fee prescribed in Rule 8 renew the licence granted under
taese iins Zexcept wholesale licence granted in Form CL-1 or Form CL~1
(Beex), &y ik period commencing from 1st July, 2006.].

(2) Svary such application shall be made at least one month before the
iy e licence already granted:

. Prericsd that the Excise Coramissioner or the Deputy Commissioner, as
the zas2 10a3 be, may accept and consider any such application made after
e ot i

i period of one month, if he is satisfied that the applicant had

St *us2 for not making the application within that period,

{3) 11 avences granted prior to the first of July, 1999 may be renewed at
the disarstion of the Excise Commissioner or the Deputy Commissioner, as
the case iy be on payment of 50% (fifty per cent) of the fee prescribed under

Rule § 3. resvuct of the entire period for which licence was not granted, for
the prrpes: of maintaining continuity of the licences:

S1evited dhat while renewing the licence under this sub-rule the Deputy
Corrd '+ or the Excise Conunissioner, as the case may be shall ensure that
e toti - ramber of licences granted or renewed do niot exosed the quota fixed in

Ruoie 1% ‘o grant of each kind of licenice for an area.]

CASELAW
Attte i~ As amended by Karnataka Excise (Sale of Indian and Foreign
Liquoys! {Zacond Amendment) Rules, 2000 — Licence — Grantor renewal of
-- &1 o e granted or renewed for whole excise year, and not for fraction
of éxcize vess — Renewal of licence for only three months after coliecting
icenze i for whole excise year, held, bad in law, ’

‘tieae i dispute that the authorities have no power to renew the licence
tur 2 brzak up period. When the Rule provides that the licence has to be
renewsd fiul one excise year to another excise year the respondents have
granted Heence only for a period of three months after collecting the licence
fee for ta: wvhale year. The respondents- authorities have no right to collect
the Hcerce fee for a break up period under the Act. When they have no right
to eollect e licence fee for a break up period, they have no right to grant
ticence jir » break up period. In other words, there is no § tification on the
s respondents to collect the licence fee for the whole year and grant
the ficwaw fur a period of three months only. — 5.N. Chinappa v State of
Rarnedoin: and Others, 2001(5) Kar. L.J. 234,

A

- Petitioners prayed for writ of mandamus directing respon-
nswr lapsed Iicencgs by accepting 50% of prescribed licence fee for
apeed zuvind — Sub-rule (3) of Rule 5-A makes it clear that if licences
grantzd idor to 1-7-1999 may be renewed on paymeni of 50% of fee
rescrite . inider Rule § of Rules in respect of lapsed period ~ Petitioners

.}.leri':_ (A%

A2 - fserted by Notification No. FD 12 PES 2000, dated 24-6-2000, w.e.f. 24-6-2000,
ngriad by Dotification No. FD 06 PES 2006(7), dated 19-6-2006, w.e.f. 1-7-2006.
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Rule 5-A{3) not applicable to them — Demand notice issusd by authcrit
calling upon petitioners'to deposit entire arrears of licence fee cannoi be s=}4
to be illegal or bad in law — Petition dismissed.

Mohan Shantanagouday, J., Held: The bare perusal of Rule 5-A of the Tuicr
would make it clear that the application for renewal of licence shall be mz e
either before the Excise Commissioner or the Deputy Commissioney 2 ¢
case may be, along with the licence fee prescribad under Rule 8 of the fiz:ez
for renewal of licence. Rule 8 of the Rules prescribes specified fees -
obtaining licence. Thus, the applicant shali have to pay the required licari ¢
fee for.getting the licence renewed. Such an application shall be filed at le2:
one month prior to expiry of the licence already granted, However, the Excize
Commissioner or the Deputy Commissioner as the case may be, o
condone the delay in filing the application if he is satisfied that the apphces.
had suffident cause for not making the application within a period ;- ¢.:-
month. Sub-rule (3) of Rule 5-A of the Rules further makes it abundcni'y
clear that if the licences granted prior to 1st July, 1999, if lapsed, e, te
renewed at the discretion of the Excise Commissioner or the Denuiy
Commissionier as the case¢ may be, on payment of 50% of fee prescribed unca -

Rule 8 of the Rules in respect of the lapsed period. The language used it 2ul-
5-A(3) of the Rules is plain and un ambiguous. Hence, the said provisior, i -
to be read as it is. There is no scope for reading or interpreting the same in azy
other manner than its plain meaning. Thus, as the petitioners have obizinari
licences after 1- 7-1999 the benefit or concession provided urder Rule 5-412)
is not applicable to them. The plain reading of the said provision makzs '
clear that they are not entitled for the concession for payment of 50% of ¢z
licence fee for the lapsed period. — Narasegowda v State of Karnatake a-
Others, 2008(3) Kar. L.). 74,

1[5-B. Wholesale licences in Form CL-1 and Form CL-1 {Beer) not to i
renewed.—Notwithstanding anything contained in Rule 5-A wholesz|»
licences granted or renewed in Form CL-1 or Form CL-1 {Beer) in the vez+
2005-06 or earlier years shall not be renewed for the period commes«iny;,
from 1st July, 2006.]

6. Restriction on the use of premises.—No premises shall be used for #:2
sale of {Indian Liquor (other than arrack)] or Foreign Liquor oz both unlzsc *:
is approved by the Deputy Commissioner of the District. ‘

CASE LAW
R.6 — Kamataka Excise Licenses (General Conditions) Rules, 1967 — Szie =+
Indian made Foreign liquors — Licenced premises — Order to shift -
premises — Opportunity of being heard necessary before directing shifting. —
C.L. Kalappa v Deputy Commissioner (Excise), 1990¢1) Kar. LJ.226: ILR 1990 i<z
1689.

1 Rule 5-B inserted by Notification No, FD 06 PES 2006(7), dated 19-6-2006, w.e.f. 19-6-2005.
2. Substituted for the word “Indian” by GSR 273, dated 3-8-1972, w.e.f. 4-8-1972.
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s K.E. (SALE OF INDIAN & FOREIGN LIQUORS) RULES, 1968 R.5

_'i4-B, Disqualification.—(1) A person shall be disquelified from
;3*::’.=rrti_i{t't;lng an application for obtaining or renewal of licence under these
lieg if he —

{i) has not ﬁid the arrears of any excise dues in respect of liquor
sold by him; '

(i) has not produced a valid income-tax clearance certificate or has
) not produced any doctiment in proof of filing the latest
income-tax return before the Income-tax Department in respect

of his income;] )

{i) is holding an office of profit under the State Government or
- Central Government; '

(iv)  isaminor or an undischarged insolvent or is of unsound mind;

(v}  has been convicted of any cognisable and non-bailable offence
under any Act, or any offence under the Narcotic Drugs and
Psychotropic Substances Act, 1985 and Medicina] and Toilets
Preparation (Excise Duties) Act, 1955, or an offence under
gectiori ggl, 462, 483, 484, 485, 486, 487 or 489 of the Indian Penal

ode, 1860. ‘

£xplanation.—For the purposes of this tule, a company, firm or other
tudy corporate shall be deemed to have incurred the disqualification if the

#2150n in charge of and responsible for the conduct of the business of such

<zinpany, firm or other body corporate has incurred the disqualification.

*[Provided that the authority which grants or renews the licence may in the
Interest of revenue and for any other reason to be recorded in writing relax the
wrovisions of clause (i) and grant or renew the licence.}

{2) A person shall not be disqualified under clause (i) of sub-rule (1) if he
zroduces a certificate from a competent Revenue or Excise Officer to the
.7ect that the arrears have been paid.]

*i5. Grant of Licence.—On receipt of the application under Rule 4, land
subiect to the provisions specified in Rule 4-A] the Deputy Commissioner or
tha Excise Commissioner, as the case may be, may require such other parti-
Tz as he may deem necessary and may make inquiries for verification of
the particulars furnished by the applicant and also such other inquiries as he
=eems fit. If the Deputy Commissioner or the Excise Commissioner, as the
*ese maay be is satisfied that there is no objection to grant the licence applied
“or, e mﬁy grant the licence on payment of the fee prescribed under Rule 8
o7 such licence: -

Rule 4-B inserted by Notification No. FD 15 PES 99(i), dated 24-6-2002, w.e.f. 24-6-2007.

i Clause (ii) substituted by Notification No, FD 15 PES 99(i), dated 23-8-2002 and ghall be
deemed to have come into force w.e.f, 24-6-2002,
Proviso inserted by Notification No. FD 15 PES95(i), dated 23-8-2002 and shall be deemed
t have come into force w.e.f. 24-6-2007.

k3 Rule 5 substituted by GSR 344. datad 141111074 wura £ 20 16 10me

RS K.E {SALE OF INDIAN & FOREICN LIQUORS) RULES, e L 13n

Provided that no such licence shall be granted by the Cor BN R A7
sioner except with the previous sanction of the Excise Comrniss: - u]

'[Provided further that while considering the applicatiors isv ¢
%or C1-7D)] licence, the Deputy Commissioner shall ansure th a. i
in a position to provide good accommodation and facilities to th =
the standard of refreshments, food and service are provided fc.. 2 Dapnit
Commissioner is of the opinion that the hotel or the bozrding b o does 1
conform to the minimum standard requirad for running a Fua’ o ROER T
house or not suitable to grant licence, he may reject such appliczdor & 2 givins
reasons therefor.] .

CASELAW

[RCS -"'- M
o) i 7
wans .

tonersaad

R.5 — Licence — Grant of.

Jagannatha Shetty, ].—A rival trader has no right to b B amers
considering an application for licence. Tha grant of licence wndie s e Ixes
Rules is not conirolled by the population of the ares — Sarde, 52, fagide =

Excise Commissioner, 197&(2) Kaz. L.J. Jr. 75 Sh.N. 287,

Rule 5 — Original licence was issued — Whrit seeking s vai 0F CL-y
licence — Due enquiry followed -~ Application for renewal «1r.ds; £
for the year 2014-2015 filed — Deputy Commissioner oz 'sc. ioen ihe
petitioners to furnish copies of records of the building «s el as the
conversion order for diversian of the land over which the shon giez-:
constructed — Deputy Commissioner did not exercise of jurisc:
in him — Held, petitions are allowed in part and the Deputy (o

-

is directed to consider petitioners' application for renewal of I 2 '

Ram Mohan Reddy, J., Held: Petitioners when issued with CL-2t i cence aftar
due enquiry and following Rule 5 of the Karriataka Excise {Sale o1 indiiar and
Foreign Liquors) Rules, 1968, filed an application for transfer of * ¢z ;rom
Kundapur to Udupi in the year 2009, whence Deputy Commission i
regard to Rule 23 of the Karnataka FExcise Licences (Generat o
Rules, 1967 and Rule 5 over restriction of location of the shor
shifting to Udupi. Thereafterwards, on an application under .1 & - 3
Rules, licence was renewed for the years 2010-2011, 2011-2012, 2 »-257
2013-2014... ..., The fact that the Deputy Commissioner dic v :
jurisdiction vested in him under Rule 5-A to dispose of &
application before 30-6-2014 is a clear indicator of denial of the
rigit of renewal. Although learned HCGP submits that thers is -
exercise of jurisdiction, yet again, I am afraid the very fact tha |
exercise jurisdiction vested in him before 30-6-2014 ta:
non-exercise of jurisdiction vested in him, calling forth interisce. 2. - Jr1s.
Saritha 5. Hegde and Another v The Deputy Commissionsr, Lic ol giriot,
Manipal and Another, 2014(4) Xar. L.J. 365. ‘




“znchayst areas Rs. 5,00,000 per year
(% . Lwearess Rs. 4,00,000 per year}
Howeo szt Hotel ticences referved
83 aese A of Pule 3 RRs. 30,000/~ per year]
i * Hotels Beer Bar Licence
e ftoin clause (7-8) in Rule 3 Rs. 1,000/ per year]
SRS =2 ko supply tiquor on Board of
s gaged and run by the Tourism
L wealonent Corporation of the State
- iment or Ceniral Covernment
‘clause (7-Cof Rule 3 Rs. 10,00,000/- per year]

475 ol and Boarding House Licenses owned by the person
ceiaviging to Scheduled Castes and Scheduled Tribes specified in
e 47-D0 of Rula 3, in the case of.

{¢; Tl Municipal Corporation areas having
ripisation more than 20 lakhs Rs. 8,50,000 per year
. Ziteer City Municipal Corporation
Wies Rs. 7,50,000 per year
i, wtr Municipal Coureil areas Rs. 5,50,000 per year
iy Pesn Munidpal Council/Town S
“archavat areas Rs. 5,00,000 per year
o LHher aveas Rs. 4,00,000 per year]
4 -y Lasieen Licence referred
sz (8) of Rule 3 Rs. 250/ per year}
3.4 Dy Dandeen Stores Bonded
s b Hoemee Rs. 1,25,000]

e ecurity Force/Para Military

LUENE Rs. 100 per year|
ssirment Reom (Bar) Licence referred

hizse (9) of Rule 3 in the case of.—

o =4S hused by Notification No, FD 11 PES 2016, dated 23-6-2016, w.e.f. 1-7-2016.

: st tuted by Motification No, FD 11 PES2016, dated 23-6-2016, we.f. 1-7-2015.

atbstituted by Notification No. FD 11 PES2016, dated 23-6-2016, w.e £, 1-7-2016.

atosrituted by Notification No. FD 11 PES 2016, dated 23-6-2016, w.e.f, 1-7-2016,

rsiitutes! by Notification No. FD 11 PES 2016, dated 23-6-2016, w.e.f. 1-7-2016.
iited by Notification No. ¥D 11 PES2016, dsted 23-6-2016, w.e.f. 1-7-2016.

i o Tole M inserted by Motification No, FD 12 PES 95{tv), dated 29-6-1996, w.e.f,

o

#7wuterl by Notification No. FD 11 PES 2016, dated 23-6-2016, w.e.f. 1-7-2016.

AKL] UBLICATION

nature of privilege fee specified in Section 24 of ihe Act subject ko sua

\aj Lodly WYRALLC PRI WOTPOLATION areas
having population more than

0 lakhs Ra.7,50,000(- per - . ~
{b)  Other City Municipal
Corporations areas Rs. £,00,0C0/- per v+ -

() ' ity Municipal Council areas Rs. 500,060/ per v -

(d) Town Munici pal Council Areas/

Town Panchayat Areas Rs. 4,00.000/- per year
(&) Other areas R3. 4,00,000/- per yeac®

10. Auctioner’s Licence Rs. 20/~ per year
11.  Licence for retail sale of

bottled toddy Rs. 250 /- per yoar
ML xxxxx Xxxx¥%]

13 x x %X x %]

*[14. (a) Licence for running duty-free
shop at International Airport; and
(b) Distributor licence to sell foreign
liquor - Fs.30,00,000/- per y 2. !

15, Retail shop licence issued to Rs. 4,00,000 pez yeor
Government Companies

*[16. Refreshment Room (Bar)
Licence at International Airport

[{2) x x x x x.] .
@) xxxxx.]

*[(4) The Excise Commissioner may demand payment of & sum i =~

Rs. 10,000/- per year

Rs 12,50,000 per veni.”

gudelines and procedure as the State Government raay issue in this re,sga.f“ ‘
o

m time to time.]

® NpmE® o

Item 12 omitted by Notification No. FD 03 PES 2615, dated 28-5-2016, w.e.f. 28.5-30 14

Item 13 and Note of Rule 8 omitted by Motification Mo. FD 16 PES 2003(i), dated 30-6-20C.,
w.e.f. 30-6-2003,

Ttem 14 substituted by Notification INo. FD) (3 PES 2015, dated 28-5-2016, w.e.f, 28-5-201:,.
Ttetn 15 substituted by Notification No. FD 11 PES 2016, dated 23-6-2016, w.e f, 1-7-2017.
Item 16 substituted by Notification No. FD 11 PES 2016, dated 23-6-2016, w.ef J-7-201¢.
Sub-rule (2) omitted by Notification No. FD 06 PES 2011, dated 1-8-2014, w.ef, 1-3-27i4

.;'n.;b-zggg {3) omitted by Notification No. FD 05 PES 2006(7), dated 19-6-2006, vv.3..

Sub-rule /4) inserted by Notification No. FD 16 PES 2W03(), dated 30-6-2003, v.o i
30-6-2003. ’

’
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i34 KE.(SALE OFINDIAN & FOREIGN LIQUQRS) RULES, 1968 R.8¢1)

4. % — Karnataka Excise Licenses (General Conditions) Rules, 1967 —
'+ of Irdian made Foreign liquors — Licenced Premises — Powers of
¢y Commissioner to direct shifting from one place to ancther place
. regard to the public interest — Held, Power to direct shifting of
: .3 inherent in the Licencing Authority and it is part of the original
pownur which is vested in Deputy Commissioner to approve a shop at the
iine of granting the licence — Explained. — C.L. Kalapps v Deputy
Cowizresioner (Excise), 1990(1) Kar. L.J. 226 : TLR 1990 Kar. 1689,

t, ijuration of Licence.—All licences other than “Special Licences” and
~uscionat licences” Ygranted or renewed] shall be valid for the year or
e 2 ficenee is granted Yor renewed] on any date after the 1st July until
thi 30th lune thereafter: : .

CASELAW

“gies 7 and 8 — Retail vend of liquor — Duration of licence issued in
Po:m TL-2 for — Duration is only for excise year for which it is issued —
Frent lcence is required to be obtained by paying prescribed fee for
gutuesuent year, and fresh licence so obtained is not expired licence renewed
. rare licensee had discontinued business after expiry of licence obtained
by iz for particular year and has applied for licence after iap of some years,
Meeren fees for years during which he had not obtained li , cannot be

ey -ad from him for issuing licence for subsequent year he has applied for.

“here is no question of renewal of licence and, therefore, when an
zjzHcation for licence is considered for a particular year, the Department
cavt recover licence fee for the carlier years, In view of it, respondents will
. cunsider the petitioner’s application for grant of licence for the year
18932300 without demanding any amount as licence fee for the previous
veirs when petitioner did not seek licence, — Narayana v State of Kamataka
ane' Gifers, 2000(5) Kar, L.J..30.

7. ¥nes to be paid.~(1) The licence fee for the several kinds of licences
shesibiz a2 follows, namely. —

v
s

HE LN ARKX

ed X XXX K]

“%, Retail Shop Licence referred to in clause (2) of Rule 3 in the

case of,—
‘a)  City Municipa! Corporations having
L population more than 20 lakhs. Rs. 6,00,000/- per year

i+ serted by Notification No. FD 12 PES 2000, dated 24-6-2000, w.e.f. 24-6-2000.
sngeried by Notifieation No. FD 12 PES 2000, dated 24-6-2000, w.e.f. 24-6-2000.
{ “owiso omitted by Notification No. FD 9 PES 2000, dated 23-6-2000, w.e.£. 1-7-2600.

jovms | o 12 substituted by GSR 191, dated 28-6-1980, w.e.f. 1-7-1980.
o alses (1) and (1-A) omitted by Notifications No. FD 06 PES 2006(7), Jated 196-2006, wel.

Ry

R 8(1) K.E. (SALE OF INDIAN & FOREIGN LIG UORS) RULES, 195 LT,

(b)  Other City Municipal Corporations

areas Rs. 5,030,000 = .o
(cj City Municipal Council Areas Rs. 4,5C,000/- wzr 22
(d) Town Municipal Council Areas or ‘
Town Panchayat areas Ks. £,00,000/ ~ev g
(¢) Otherareas, Rs. 4,00,000/ e - e
3. Licence to Chemists and Druggists ~ Rs. 100 pex yeu

1[4. Licence to clubs referred to in clause (4) of Rule 3, in the caza oi -

(®) City Municipal Corpofations areas
having population more than
20 lakhs Rs. 6,50,000 pev yoo

(b)  Other City Municipal

Corporation areas Rs, 500,001 pzr yiu
()  City Municipal Council areas Rs. 4,00,000 prev s
{d} Town Municipal Council or .
Town Panchayat areas . - Rs. 200,000 pey =2 -
(e} Otherareas Rs. 263,000 pe g
%5, Qccasional licence referred to
in clause (5) of Rule 3 Rs, 10,000/~ pav durr
3f6. Special licence referred to
clause (6) of Rule 3 Rs. 10,000 ver <izy |
96-A .Star Hotel Licence referred to in
clause (6-A) of Rule 3 Rs. 1C,00,000 per vaer]

5[7. Hotels and Boarding Houses licence referred to in clause {7; o
Rule 3, in the case of. —

(a)  City Municipal Corporation areas having

population more than 20 lakhs Rs. 8,50,000 per vear
(t)  Other City Municipal .
Corporations areas " Rs.7,50,000 per vear

() City Municipal Council areas Rs. 5,50,000 per vezr

Ll ol o

Item 4 substituted by Notification No. FD 11 PES 2016, dated 23-6-2015, w.e... 1121 ¢
Item 5 substituted by Notification No. FD 09 PES 2007, dated 29-6-2007, w. wi 7.
IdﬁT gﬂ T& Rule 8 substituted by Notification No. FD 17 PES 2015, dated $-21-21 5.1 2,




gwnilife. v unless the issue is from bonded warehouse fo licensed vendor.
w22 Fadr gl fixcdse Ad, Section 23(aa) ~ 1971(2) Kar. L.]. 94,

B bav 304 — Rates of licence fee — Whether arbitrarily fixed, exorbitant
and ical leading to annihilation of business — Party making
wlege . 2 0 ove with facts and Rgures — Court hesitant to intervene,

£ Re' iw Zgbw, ], Held.~—The pelitioners have not in any of these
Foidioas factual foundation to demonstrate the enhanced fee would
fation of the petitioners’ business nor result in destruction of
{tue regard should be had to the nature of trade and business
of the Government in such matters should not be lightly
iecause grant of licences for manufacture and sale of liquor
ily oe a matter of economic policy where the Court would
vene and strike down what the State Government had done,
rs to be plainly erbitrary, irrational or mala fide. — Karnataka
Nine M.woriniss' Associgtion (Regd.), Bangalore and Others v State of Karnataka
e Ofire, 2054} Kar. LY, 214D

¢ - Licence fee — Fayinent of, for sale of liquor — Licence fee
wance for each excise year — Rate to be determined on whether
vaden area or Muaicipal area on 1st July of each year —
. iwsued on 17-7-1992 declaring area as Corporation and
w12d on 5-10-1995 declaring the areas as municipal areas make
o pay iicence fee at the vate applicable to Corporation area for
s years of 1993-94, 1994-95 and 1995-96,

G0 “heraiy L, Held, — Since under Rule 11 the licence fee for an excise
et cot irending itom 1si of July has to be paid in advance along with the
rplication therefore the rate of licence fee will be governed by the fact as to
vheiluar o Lgt of Jidy of the concemed excise year, the area concerned was a
Aupicpsi s or the Corporatian area. If on such date the area was a
Aunicipe! aves, the licence fee can be collected only by treating it to be

v &

lunicipsi srea. The difference of licence fee can be calculated by taking into
ezt 2y vate of licence fee which was applicable to Corporation area only

a the pxci
frte of er

2ars 1993-94, 1994-95 and 1995-96. — H. Ibrahim and Others v
aza aied Qthers, 1996(5) Kar. L.J. 678B.

B.3{f - Zvdid — Constitution Schedule VII, List I1, Entries 8, 51 & 62,

i % Noronhe, J|.—The licence fee levied under Rule 8(1) of
u privilege of retail vending of Indian and Foreign liquors,

Caagn o
ae Rat

anno s svgaided s exdse duty on such liquors. The State Government has
¢ poweT aler te Act to make rmles providing for a levy which is not in the

aiie 07 duiy.

o the priviiege of vending liquor does not come within En

& power to levy such licence fee cannot be deducted from
3. < js a general legislative entry relating to production,
wanfactsis, possession, purchase and sale of intoxicating liquor.

£ KL] PUBLICATION

oA SRR AL Al ML AMWUIL L) WO DL dD & LAA ULE LWL Sobils 2
within entry 62 of List I Schedule VII Rule 8(1) is invalid in so far as it rela s
to levy of licence fee on retail vending of Indian and Foreign liquors. A1z
1967 SC 1512, AIR 1971 SC 152 & 1968(2) Kar. L.J. 78 foll. AIR 1954 5C 5.0

expld.— V.5, Narayanaswanty v State of Karnataka, TLR 1974 Kar, 1287 : 1074 BN
Kar. L.]. 200, .

Rule 8(1) — As amended on 18-6-1998 — Licence fee — Enhancemcni =
— Whether arbitrary and exhorbitant — Licence fee is in nature of
consideration for contract and is not in nature of any levy of fee or tar -
compulsory extraction — When Government proposes to lease out right >
vend liquor, party concerned has option to enter into contract or not
Fixation of fee is policy decision which cannot be interfered within exercisa i
extraordinary jurisdiction under Article 226 of Constitution,

Fixation of fee is a policy decision which the delegative authority has '35
exercise. In respect of the enhancement, if the entire history is examined, -n
the face of it also cannot be said to be arbitrary, The licence fee is in the nah. ==
of consideration for contract and not fee or tax or cothpulsory extraction ‘rcin
aparty..... Therefore, it is not a case where this Court should interfere vt
the extraordinary jurisdiction under Article 226 of the Constitution. ~
Karnataka Wine Merchants Association (Registered), Bangalore and Others v 5tz
of Karnataka and Others, 1999(2) Kar. L.J. 612B.

Rule 8(1) — As amended on 18-6-1998 — Licence fee - Re-fixatior. ai-
enhancement of - Classification of licensees on basis of area where Hhr
carry on business, whether within Municipal Corporations having

ulation exceeding 20 lakhs, or in smaller cities or towns or in rural ares -,
or charging different rates of fees - Classification, held, reasonable and n-:
violative of Article 14 of Constitution.

The dlassification which has been made here is in respect of the plae
where business is carried on. If a person is wholesale dealer and the licerae
granted in respect of the premises which is under the Corporation Limiz, &
different fee is prescribed, when similar dealer who carries on business i1: t-=
rural limit, The distinction between the village limit or Corporation limit cz:
be said tobe a reasonable classification or based on intelligible differentia. If .2
licensees who are carrying on business in the Corporation limit have be=n
kept at a different footing than the persons carrying on business in the rura:
limit per se it is reasonable classification and cannot be considered as violatire
of Article 14 of the Constitution, The classification is reasonable with &
object of the legislature which is sought to be achieved by giving lessz:
burden of licence fee to persons who are carrying on business in rural area. -
Karnataka Wine Merchants Association (Registered), Bangalore and Others v Sigre
of Karnataka and Others, 1999(2) Kar, L.J. 612A.

R.8(1) - Imposition of Licence Fee under Rule 8(1) to be paid in respect o+
the premises where the licensed shop is Iocated — Such a licence fee does 1.2

pertain to the sale or manufacture — Such a rule is beyond the enablir.
provision of Section 23(d).

A XLj PUBLICATION



fei %.£ (EALE OF INDIAN & FOREIGN LIQUORS) RULES, 1968 R.865)

.51 Privilege fee for Distributor Licence shall mean and include the rate
- &neunt determined by way of notification by the State Government from

: o time, at any time in a gear. The Privilege fee fixed by the State
ment shall be payable by the Distributor Licensee o the State
ment during the period of licence for the year with effect from 1st day
» t0 30th June thereafter.]

CASELAW

¥hde & — Indian Contract Act, 1872, Section 29 — Licence fee ~
&::acetnent and recovery of — Licensee paying existing fee and agreeing
i ,«ay foe as would be enhanced in accordance with proposal of Government
- rzoposed enhancement held in abeyance pending disposal of litigation
kztwzan licensees and Government — Agreement to pay enhanced fee, not
veid for uncertainty as parties knew terms of proposed enhancement —
Alwenae of statutory provision to collect enhanced fee, not relevant where mﬁ
of .22 is governed by terms of contract — Enhenced fee fixed under in
aoiynlence with policy of Government and after inviting and considering
ocixciions thereto from public and affected parties cannot be held
ur-rengcionable.

& carsful perusal of these agreements will make it clear that not only the
lazility o pay the existing licence fee is discharged, but it is also made clear
thii rticence fee for the relevant year is going to be enhanced and in tut event
he ;s v2ady to pay the difference of licence fee immediately on hearing from
the ¢epariment. A contract which is intended fo be binding on a party is
ly enforceable even though certain terms may not have been precisely
s&i ‘orth in the agreement, if the nature of the said terms can be ascertained
¢:a the swrrounding circumstances. It cannot be said that the parties
ernea could not give a meaning to the expressions used in these
senants to state that what the enhancement could be and with reference
6 whai period or the rate of enhancement and what the difference could be.
Wiizn these aspecis were clearly in the mind of the parties at the time of
emering into a ents, the petitioners would not be justified in
con ending that the contract between the parties is void for uncertainty. The
arguriont that there is no power to demand or collect short levied licence fee in the
absencs of a specific provision under the statute may not be of much significance in
ihi; crse pecause of the agreements entered inio belween parties and the nature of
ticez.c: fee being consideration for contract, Thus we are in the realm of coniract and
not izer being exercised by any authority over the citizens under a statute such as
in case of collection of compulsory exactions like tax or fee. In such latter cases
necsssarily there ought to be a specific provision for collection of short levy. When the
pai'es nave agreed to pay the licence fee, as may be enhanced, the conterition that the
rec yidents have no power to enforce such a clause in the absence of a specific
protision in the statute is not tenable at all. It is clear that this is a case where the

R.8 K.E (SALE OF INDIAN & FORKIGN LIQUORS) RULES, 1963 s
petitioners accepted to carry on trade in liguior subject to the poiicy of sie ™ v 1
policy of the State has been explained in the bud get presented to ! b
and after following the procedure under Section 71 of the Kainaisl: + . wise

Act relevant rules have been framed after inviting objectioris
concerned persons and the licence fee has been fixed under thes
licence to be granted is in the nature of a coniraci, but even sy, ai!
thereof are prescribed under statutory rules framed aiter public:
draft, calling for objections, considering such objecticns with ™
requirement of laying such rules in the 1e§islature. This kind -
which contains the terms laid down under statutory rules «
existence after following a hybrid procedure which is both contraciue.
statutory. Such contracts are not susceptible to ihe aitacy «
unconscionable to be invalid under the Coniract Act. — KG Fluia. i
Raju and Others v State of Karnataka and Others, 1996(5) ICar. 1.1, V.31,

Rule 8 —~ Legislature competent to charge licence fee for parie with
privilege to vend liquor — Licence fee is i nature of cuisicia. s
contract and not fee or tax ar compulsory extraction from pariy — §°
applicable to delegated legislation regarding, tax or fee not ¢uotiaa
collection of licence fee.

. ltisnolonger open to the petitioners to coniend that the legisiz i 51
competence to charge or collect licence fee for parting with the pis it
vend in Indian or Foreign liquor. Section 24 of the Act coneists a1 i1
namely, the introductory part that instead of or in addition to any wxz
or countervailing duty leviable under Sections 22 and 23, whic»
parenthiesis, and the operative part that the State Government 1z
payment of such a levy of licence fee or privilege fee as mav be prasesit:
consideration of grant of a lease or licence or both, by or undur che 4
Section 24 as amended enables not only acceptance of certain cosis
in the form of fee called licence fee or privilege fee, but also ‘v ¢
licence or lease of the said privilege. Section 24 makes it clear tiu:
Government may accept payment of a sum or levy such licenc: §
privilege fee in consideration of grant of a leasz or licence or both. &l i
part with a lease or licence, consideration could be collecter!
consideration could be collected under this provision for ihe :
granting licence or lease. What is provided under Section 24 isin i :
of a consideration for contract and is niot at all in the nature of ariy | e
or tax or comnpulsory exaction from a party. When the Govenuneni o gsd
lease or licence on right to vend in Foreign/Indian liguor, the par!;
has a choice in the matter and there is no elemand of cornpulsior.
all. Hence, the principles applicable to delegated legislation in res:
of fee or tax cannot be applied at all. — Karnataka Wine Merciiania’ <2030
(Regd.), Bangalore and Others v State of Karnataka and Others, 198500 7w L1
214A. :

[FLI

P
1=
¢




oA Ly
el vt
iy of
e b TE R 1

uie] oe

[Prc

L LN PP RSP Y YT R TN LAAJ] 2 %W feanimdandien ) blasiAnea A Rbelebe A Vst

from such date as the State Government may notify in this
c el any Loitle of liquor which is not affixed with the exdise
i 1w the Y[Excise Commissioner:])

3 1zt fn the case of bottle of beer a licensee may also store or sell
he 201 “rch in leu of excise adhesive lebels bear such number, marks,
RED ossing m such inanner as may be specified by the Excise
wnp s iore: rom thme (o tine on the approved labels of manufactures or
T ary pact of tae bottle.]

(2) Wnwitnstanding anything contained in sub-rule (1), in respect uf
i tec. trom: outside the State, the distributor licensee, shall in lieu
i fwssive labels, alfix Holograms on liquor bottles, with such
wecliicarior as specified by the Excise Comimissioner at his own cost-in the

resence of the Warehouse Officer with effect from such date as the State
averamisn. sy notify in this behalf.]

7185 Lew fov approval of biand labels of Hquor manufactured outside
Zraataiie. - Mo person shall import and sell in Karnataka any Indian made
THION Matyy
ibels By e 2v rise Commissioner and fee for grant of such approval shall be
rapuss G yusand per annume per label in case of Indian made liquor
wladiny - flbut excduding Wine and rupees ten thousand in case of
Jmej per anntm per label:

Provide. e e approval shall be granted by the Excise Counumdssiones
3 arer Ligrad label unless permission for manufacture of such liquors and
: tals is granted by the competent excise authorities in the State

1 wkise meo Lqacr 1s manofacivred:

- Aurthes that the provisions contained in Rule 15 of the Karnataka
ng of Liguors) Rules, 1967 regarding the contents of labels shall
nAarie niuieidis apply to the brand labels of other State also.]

s Hen fnr approval of brand labels of liquor manufactured outside
xdie.--{7} Mo person shall import and sell in Karnataka any foreign liquor
varsfacares outside India without the approval of such brand labels by the
Xegiss Compnissioner.

Rule - wsnrted by GSR 173, dated 13-9-1989, w.e f. 30-9-1983,

Rule '-.?:f 'e:;\r{fzjélhered as sub-rule {1) by Notification No. 16 PES 2003(), dated 30-6-2003,
.87 30520073,

Readi for the word “licence” by GSR 181, dated 25-9-1989.

Read v the word “Conurdssioner” by GSR 181, dated 25-9-1989,

Proviso .o Rule 9-A inserted by GSR 105, dated 5-7-1994, w.e.f. 5-7-1994.

Sub-vuis (7} inzeried by Notification No. 16 PES 2003(i), dated 30-6-2003, w.e.f. 30-6-2003.
Rizle ©-T3 inaerted oy Notification No. FD' 9 PES 2000, dated 23-6-2000, w.e.f. 1-7-2000.

-

Subsiituesd for the words "rupees fifty thousand” by Notification No. FD 22 PES 2063,
Jated 2603, wef, 22-4-2003,

St fr the words "but excluding Wine and rupees twenty-five thousand in case of
T vrification No. BD 12 PES 2015, dated 2016 and shall be deemed to have

e wef, 1-7-2018
Lo Rabe v laeriad by Netification No. TD 15 PES 2001, dated 4-7-2001, w.ef. 1-7-2001.

A XLJ PUBLICATION

caired outside Karnataka without the approval of such brand

!

apply to the Excise Commissioner for approval of brand labels enclosing -
sets of labels of each brand of label along with the challan for having paic tt-:
fee for approval of labels at the rate of ![rupees twenty thousand in caze ©*
liquor other than Beer and Wine and rupees ten thousand in case of Beer aw!
Wine] per annum per label:

Provided that the provisions contained in Rule 15 of the Karnataka Exas:
{Bottling of Liquors) Rules, 1967 regarding the contents of labels shall mu ot
mutandis apply to the brand labels of liquor manufactured outside India:

Provided further that in addition to the above details, a sticker shafl b.
affixed on the foreign liquor bottles containing name and address of th:
distributor licensee to sell foreign liquor or import of foreign liquor in Indi:,
in case such liquor is not directly imported by the distributor licensee. ]

10, Strength of liquor.—-No forcign liquor 2or Indian liquor (othz:
than arrack)] weaker in strength than 25° under proof will ordinarily
be entered in the authoritative list issued by the Excise Comrais
sioner, referred to in Rule 9 or allowed to be sold under any of ihe
licences granted under Rule 3 except under special licences, provides!
that in the case of gin the strength may be not less than 3{35° Under Proof.] Bu*
the Government may authorise the entry in the list and the sale of any speciz.
brands of weaker strength, on being satisfied of their wholesomeness an:
purity.

11. Licence fee to be paid in advance.—The licence fee for all kinds «f
licences chall be paid in advance along with application for the licenses.
case the licence is not granted the fee paid shall be refunded.

CASE LAW
Rules 11 and 3(2) — Licence fee — Refund of — Licence fee deposited b
applicant seeking licence in Form CL-2 to run retail shop is refundabie ¢
applicant if licence is not granted to him — Claim for refund by third party,
not applicant who deposited fee, is not maintainable.

Under Rule 11 of IMFL Rules, if the licence had not been granted, the
amount has to be refunded in favour of the person who deposited tk:c
amount. Since the present petiioner had not deposited the amouni, hz
cannot maintain the petition for mandamus. . . . . The writ petition is nc!

- maintainable and the authorities cannot be directed to refund the advance

amount to the petitioner. — M.L. Lingaraj v Stat¢ of Karnataka and Oftaers,
2002(1) Kar. L.J. 175. ) :

1. Substituted for the words “rupees twenty-five thousand” by Motification Mo, FD 18 PE*
2002, dated 29-6-2002, w.e.f. 1-7-2002.

2 Inserted by GOR 159, dated 19-6-1973 and shall be and shall always be deemed to have
been insetted.
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B K.E. (8£.LE OF INDIAN & FOREIGN LIQUORS) RULES, 1968 R 8-A

~engunath Misra, C.J., M.H. Kania and Kuldip Singh, J]., Held.—The Hi
.1t 2ty did not accept the challenge to Section 23(d) of the Karnat
v Act, 1965. What is authorised under Scction 23(d) is imposition of a fee
.. ece In respect of manufacture or sale of any excisable articles. R. 8(1)
1’ ¢ viously gone beyond the enabling provision in the section by requiri
4 Loence fee to be paid for the premises where the licensed shop is located.

Suiea £ fe2 would not have the support of Section 23(d). It is necessary to refer™

tc a%2edents for support for this conclusion. It may be possible for the
Legisinnure to make a statutory provision for a Heence fee of the type
coivieiplated under the Rules but without authority of the statute a Rule of
the i73e impugned should not have been made, We find no merit in this
app2zi‘and it is, therefore, dismissed. — State of Karnataka and Others v V.S.
Na-wjena Swarmy, AIR 1992 SC 151 (FB).

Xaze 8(1).— Requiring a licence fee to be paid for the premises where a
licesnged shop is located, is beyond the enabling provision in Section 23(d) of
th: 400

+¢aat is authorised under Section 23(d) of the Mysore Excise Act, 1965, is
impsosiiicr: of a fee of licence in respect of manufacture or sale of any excisable
ari+lec. Rule 8(1) hag obviously gonc beyond the enabling provision in the
ge23:: by requiring a licence fee tobe paid for the premises where the licenced
st is located. Such a fee would not have the support of Section 23(d), It
w2y te possible for the Legislature to make a statutory provision for a licence
fee i ine type contemplated under the rules but without authority of the
sturidie a rule of the type impugned should not have been made.— State of
Kerrainka and Others v V.S. Narayana Swamy, AIR 1992 SC 151 : 1991 AIR
ST 2850,

':8-1. Additional licence fee. —In respect of a licence granted under these
vlies, &n additional licence fee equivalent to fifteen per cent of the licence fee
wved in respect of each kind of licence under Rule 8, shall be levied for the
auypose of various infrastructure projects across the State, equity investment
in Bangalore Mass Rapid Transit Limited and for cstablishing a Mukhya
Ma:ti Grameena Rasthe Abhivruddhi Nidhi in the proportion of 57:28:15
res;actively.) :

CASELAW

+ oA — Additional licence fee at 5% of licence fee charged under Rule 8
~ Jmiy in respect of licences issued in Bangalore City — Proceeds of
~oileztions under Rule 8-A for utilisation towards Bangalore Mass Rapid
Tra::3l System — Validity of levy.

<. L.ajendra Babu, |., Held. — The whole object of Rules 8 and 8-A is to raise
ke revenue for the State. If that object is sought to be achieved by raising
ev:ra2 in terms of Section 24 of the Act, which is only a consideration for
sravdng privilege, whether it is collected in terms of Rule 8 or 8 A would not

BYEL

R.9 K.E. (SALE OF INDIAN & FOREIGN LIQUORS) RULES, 1968 ihiy

make much difference. It may be for purpose of identification, »° - ain:
percentage of amount to be utilised for Bangalore Mass Rapid  insit
System, such an arrangement has been made. No exception could e iwi 2 1 ic
that fixation of levy either. — Karnataka Wine Merchants’ Associatuw: : YeeR.),
Bangalore and Others v State of Karnataka and Others, 1995(4) Kar. L7, 745"

Rule 8-A — Asamended on 18-6-1998 — Additional licenca fee — ali it i
of — 15% of licence fee charged under Rule 8 i collected as additional icsce
fee only in respect of licences issued in Bangalore City — Procescy of
collections earmarked for equity investment in Karnataks [nirsstr.ci-zse
Development and Finance Corporation — There is no hostile discririne i ion
in levy of additional fee. -

V.K. Singhal, ], Held: Additional licence fee at 15% was charz =& for
Bangalore City' and the proceeds of collections undér Rule &-7. cf the
Karnataka Excise (Sale of Indian and Forelgn Liquor) Rules, 1954 wers for
utilisation towards Bangalore Mass Rapid Transit Systemn. - fis
additional fee is to be collected in respect of each kind of licensees t a3 sle
8 for a period of two years from July 1, 1998. Additional fee fakes t.- £2.me
character as that of fee and simply because sevarate provision i mici, is
character is not changed. Though the rule making authonty in xumntining
the object of collection of this additional licence fee as equity investiz...i-in
the Kamataka Infrastructure Development and Finance Corporatimt, % «7as
not necessary to mention even the object for which it was collectec. 721 i3
no hostile discrimination so as to affect the provisions of Ariicie 14 ui e
Constitution and the fee demanded cannot be said to be arbitrary or in ; ny
way mala fide. — Karnataka Wine Merchants Association (Registered), Brmsguiore

Others v State of Karnataka and Others, 1999(2) Kar. L.J. 612C.

}[8-B. Security Deposit.—x x x x x.]

- 9. List of Brands to be furnished.—Every applicant for a licence s =ell
*[Indian Liquor (other than arrack)] or foreign licquors or both shalt give i the
Deputy Commissioner of the District, a list. in writing, of the partictient of
brands he wishes to sell. The Deputy Commissioner shall then satisfy hi:v.cel?
that every brarid named in the list is of genuine *Indian Liquor (other than
arrack)] or foreign liquor or both and is entered in the authoritative list ss:-2d
by the Excise Commissioner. If he finds in the list any doubtful or SIS
brand he shall exclude the same from the list to be appended to e lizerce.
The list appended to the licence will be liable to be added to, or i v ne
altered upon the application of the licensee.

1. Rule B-B as inserted by Notification Ne, FD 18 PES 2002, dated 29-6-2002, w7,
and omitted by Notification No. FD 06 PES 2085(7), dated 19-6-2006. w.of. 1.7
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ITHE
~ KARNATAKA
EXCISE (GENERAL CONDITIONS OF LICENCES)
RULES, 1967

(As amended by GSR 171, dated 6-5-1969; (SR 384, dated 4-11-1969; GSR
432, dated 12-12-1969; GSR 107, dated 18-3-1970; GSR 359, dated 3-12-1975;
GSR 50, dated 12-2-1976; GSR 223, dated 27-7-1976; GSR 141, dated 5-5-1977;
GSR 215, dated 17-7-1978; GSR 250, dated 24-8-1979; GSR 142, dated 24-5-1980;
GSR 282, dated 23-9-1980; GSR 143, dated 25-6-1983; GSR 99, dated 30-3-1985;

- GSR 16, dated 6-2-1990; GSR 26, dated 5-2-1992; GSR 4, dated 8-1-1993; GSR

127, dated 21-6-1993; GSR 24, dated 6-12-1993; Notification No. FD 22 PES
93(ii), dated 9-5-1994; GSR 119, dated 19-7-1994; GER 132, dated 12-8-1994;
GSR 156, dated 22-9-1994; GSR 184, dated 28-11-1994; GSR 64, dated 23-5-1995;
GSR 58, dated 17-4-1996 Notification Nos. FD 5 PES 2000, date 28-4-2000; FD 9
PES 99, dated 27-11-2000; FD 28 PES 2001, dated 8-1-2002; FD 27 PES 2001,
dated 19-2-2002; FD 8 PES 2002, dated 6-5-2002; FD 6 PES 2003, dated
30-6-2003; FD 10 PES 96(I0), dated 6-4-2004; FD 25 PES 2003, dated 20-6-2006;
FD 03 PES 2007(2), dated 25-5-2007; FD 7 PES 2008(II), dated 15-1-2009; FD 11
PES 2009, dated 9-2-2010; FD 05 PES 2013(1), dated 28-2-2013; FD 03 PES
2014(V), dated 28-2-2014; FD 08 PES 2011, dated 6-8-2014; FD 08 PES 2014,
dated 21-11-2014 and FD 16 PES 2015, dated 4-11-2016.)

GSR 469.—In exercise of the powers conferred by Section 71 of the
Karntaka Excise Act, 1965 (Karnataka Act 21 of 1966), the Government of
Karnataka hereby makes the following rules, the draft of the same having

' been previously published, as required by sub-section (1) of Section 71 of the

said Act, in Notification GSR No. 434 in Part IV, Section 2-C(i) of the

Karnataka Gazette, Extraordinary, dated 30th Scptember, 1967, namely.—
1. Title, extent and commencement.—These Rules may be called the

[Kamataka Excise (General Conditions of Licences)] Rules, 1967.

{2) They shall extend to all the areas of State of Kamataka, where the
Karnataka Excise Act, 1965, is in force.

(3) They shall come into force at once.

2. Application,—These rules shall apply to all licences issued under the
Karnataka Excise Act, 1965 for sale of liquors and every such licence shail be
deemed to include the conditions prescribed by these rules as general
conditions. '

33. Definitions.—In these rules unless the context otherwise requires. —~

(1) “Educational Institution” means a Pre-Primary, Primary or
Secondary School {or college or institution] owned or managed

1.  Published in the Kamataka Gazette, Extraordinary, dated 19-10-1967, vide Notification
No. HD 76, EFL 67, dated 19-10-1967.

2, Substituted for the words and brackets "Karnataka Excise Licences (General Conditions)”
by Netification No. FD 16 PES 2015, dated 4-11-2016, w.ef 4112016




Government or H;nngollcgc affiliated to or established or
managed by any University established by law.
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(2) “Licensee” means a person to whom a licence to sell Liquor is
granted. '

(3) “Religious Institution” means a temple, mutt, mosque, church,
synagogue, agiary or other place of public religious ip which is as
the case may be, established or managed or owned by a public trust, the
Religious and Charitable Endowments Commissioner or a Sodiety
registered under the Sodeties Registration Act or Wakf Board Act.

(4) “Shop” means the licenced premises where liquor is sold].

4. Commencement of business.—Licensee shall commence his business
mt the Ist July or such date as may be notified by the Excise Commissioner
nd shall keep open on every day during such hours as may be fixed by the
ixcise Commissioner.

Explanation.— Any shop shall be deemed to be open when in the case of
iquor shop so much of stock is always in the shop so as to meet the
equirements for a week and in case of toddy shops to the extent of daily
equirements.

[4-A. Closure of sho[gf on certain occasions.—ngi{ A licensee may after
ntimation to the Excise Inspector of the jurisdictional range, close the shop
n the following occasions, namely,—

(a) on the day of marriage in his family; or
(b}  ontheday of the occurrence of a death or accident on his family; and

(ii) A licensee may with the prior permission in writing of the Deputy.

“ommissioner of Excse close the shop for renovation or repair of licensed
rremises for a period not exceeding fi days in an excise year.]

2[5. Restriction in respect of location of shops. - (1) No licence for sale of
iquor shall be granted to a liquor She? or premises selected within a distance
f 100 metres from any religious or educational institution or Hospital or any
Mfice of the State Government or Central Government or Local Authorities or
1 a residential locality, where the inhabitants are predominantly belonging to
cheduled Castes or Scheduled Tribes or within a distance of 220 metres from
he middle of the State Highways or National Highways:

3Provided that where a shop is sanctioned to a village the population of
vhich is less than two thousand five hundred, such shop shall be located
utside the residential locality of the village.]

‘[Ex})lanaﬁon.—ﬁ 1) For the purpose of this rule “National I-l!_ilighway" or
State Highway” shall not include such parts of the National Highway or

Rule 4-A substituted by Notification No. FD 16 PES 2015, dated 4-11-2016, w.e £, 4-11-2016
Rule 5 substityted by GSR 127, dated 21-6-1993, w.e.f. 21-6-1993.

Proviso mscrted by GSR 24, dated 6-12-1993, w.e f. 6-12-1993,

Explanation to sub-rule (1) inserted by GSR 119, dated 19-7-1994, w.e.f. 19-7-1994.

Explanation to sub-rule (1) renumbered as Explanation (1) by GSR 156, dated 22-9-1994,
w.ef 22-9-1994,
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Cily or Town ﬂdummpal Coundil, or such other authority having a population
of twenty thousand or more.] .

I[Explanation.—(2) For the purpose of this rule, the expression “Hospital” -

. means any Government Hospital, Primary Health Centre or Primary He=lth

Unit and includes a Private Hospital or a Private Nursing Home which ..as
the facility of a minimum of thirty beds for treatment of inpatients.

Explanation.—(3) For the purpose of this rule the expression “Office of
the State Government or Central Government or Local Authority” means
and includes any State or Central GovernmentOffice headed by Group ‘A’ or
‘B’ grade officers and the main Admiusirative Offices of Local Bodies like
City Corporation, City Municipal Council, Town Municipal Council, Town
Panchayat, Zilla Panchayat, Taluk panchayat and Grama Panchayat and
such other offices of the State Government, Central Government or Local
Authorities as may be specified by the Government from time to time.]

(2) The Deputy Commissioner of Excise shall after making such enquiry
as he deems fit approve the prernises of liquor shop so selected and thereafter
the description of the premises of liquor shop shall be entered in the Licence
to be issued:

Provided that the Deputy Commissioner of Excise may, with the prior
approval of the Excise Commissioner and for reasons to be recorded in writing,
permit the location of any shop within a distance of 100 metres, but not less than
50 metres from the institutions, hospital, office or locality specified in sub-rule
(1) within the City Municipality or City Corporation limits.

YProvided further that the Deputy Commissioner of Excise may grant
licence to locate any liquor shop in a premises situated within a distance of
220 metres from the middle of a State Highway or a National Highway if such
premises is located in a predominantly inhabited area, or extension of a town,
village, or area the population of which is more than two thousand five hundred
and where a licence to locate shop in such premises was granted or was existing
during the period commencing from 1st July, 1992 and ending on 3[30th June,
1994.]]

4(2-A) Notwithstanding anything, contained in sub-rules (1) and (2) the
Deputy Commissioner of Excise may with a view to secure, convenience,
morality, tranquility, decency or safety of the public or for any other reason,
reject the application for licence to a liquor shop or premises after recording
the reasons therefor.] :

(3) For the purpose of this rule while measuring the distance specified in
this rule, the distance shall be measured along the nearést path by which the
pedestrian ordinarily reaches, adopting the mid-point of the entrance of the

_shop and the mid-point of the nearest gate of the institution, hospital or office

Explanations {2) and {3) inserted by GSR 156, dated 22-9-1994, w.e.f. 22-9-1994,
Second proviso inserted by GSR 119, dated 19-7-1994, w.e.f. 19-7-1994,

Read for the words and figures “30th June, 1992.” by GSR 132, dated 12-8-1994.
Sub-rule (2-A) inserted by GSR 156, dated 22-9-1994, w.e.f. 22-9-1994.

Ll e
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—~ .
if t. .re is a compound wall and if there is no contgaound wall, the mid-point
of the nearest entrance of the institution of the office.

(4) The Deputy Commissioner may, by order after giving the licence an
ol!l:porhmity of being heard, direct such licence to shift the location of any
shop, —

(a) With a view to secure the convenience, morality, tranquility,

decency or safety of the public ![or compliance] of the provisions
of these rules; or

(b) where after the issue of a licence, any religious institution or
educational institution is established Z[or any office of the State
Government or Central Government or Local Authorities or a
Hospital is opened] within the limits specified in this rule;

to any other suitable place, within such period, not exceeding three months as
he may specify.}

3[(5) The Excise Commissioner may at his discretion and for reasons to be
recorded in writing exempt from the application of these rules in the case of
distributor licences referred to in clause (11) of Rule 3 of the Karnataka Excise
(Sale of Indian and Foreign Liquors) Rules, 1968.]

CASELAW
R.5 — Amendment of vide Notification No. FDD 20 PES92, dated 21st June,
1993 ~ Constitutional validity of amended Rule 5 challenged — Rule placi.ng
restrictions regarding location of shops — Whether unreasonable an
arbitrary, thereby offending Article 14 of the Constitution?

Shivaraj Patil, |., Held. —Rule 5 of the Rules 1967 prior to its amendment
di:'l{;lace restrictions regarding location of shops stating that no such site
shall be selected to locate a shop within a distance of 100 metres from any
religious or educational institution or residential locality inhabited pre-
dominantly by Scheduled Castes and Scheduled Tribes. The amended Rule 5
includes hospitals, any office of the State Government or of the Central
Government or local authorities and State and National Highways. Distance
of 100 metres remains the same except in regard to highways. As far as State
Highway and National Highway are concerned, distance prescribed for
location of a shop is 220 metres from the middle of the State Highway or
National Highway. It appears and it stands to reason as well, that the
impugned rule is int\v.-:ndeus"E to secure the convenience, morality, tranquility,
decency or safety of the public. . . . In short, the impugned rule serves the
public interest and as such it is neither unreasonable nor arbitrary. — B.N.
Raghuram and Others v State of Karnataka and Others, 1993(3) Kar. L.J. 235A.

R.5 — Amendment of — Whether ultra vires Section 71 of the Act.

L. Substituted for the words “and compliance” by GSR 156, dated 22-9-19%4, w.e.f. 22.9-1994.
2. Inserted by GSR 156, dated 22-9-1994, w.e.f. 22-9-1994.

1t¥"
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Shivaraj Patil, ], Held. ~The contention that the impugned Rule 5 being
the subordinate legislation is not a law made by the legisiature of the State
and that too when it is not placed on the floor of the legistature, restrictions
imposed by the impugned rule are bad in law, does not merit acceptance.
Having regard to the language of Section 71(3) of the Act, a valid rule made
under the Act has to be taken as a law made by the State Legislature. The
ungugned Rule 5 is aimed at and intended to achieve some social purpose
and the rule is made in the interest of safety, morality and convenience of the
public and that the impugned rule having been made by virtue of the powers
conferred by Section 71 of the Act definitely serves the purpose of the Act.
The impugned Rule 5 is not ultra vires of the Act. — B.N. Raghuram and Others
v State of Karnataka and Others, 1993(3) Kar. L]. 235B.

Rule 5 — Karnataka Excise Act, 1965, Section 21 — Location of business of
vending Indian Liquor — Notice to licences to shift location of their business
- Law and order question — Challenged — Contended that no npportunity
given and decision taken unilaterally to issue notice to shift place of business
— Held — Act always prevail over rules — Rule 5 is only in context of
shifting whereas Section 21 is in context of maintaining law and order —
Main intention is to close down shops immediately — Notice is more an
enabling notice rather than one for purpose of shifting — Three days time to
make alternative arrangement is more than sufficient when situation is
examined under Section 21 of the Act — Action of authorities have to be
examined on touchstone of rules and statutory provisions rather than to
examine rights of the licensee — No person has a right to trade in liquor as it
is a privilege of the State — Action does not warrant interference in exercise
of power of judicial review of administrative action.

D.V. Shylendra Kumar, |, Held: Petitioners have approached Court an the
premise that the Deputy Commissioner of the District has surprised them by
issuing the notice calling upon the petitioners to shift the location of their
business to some other place within days from the date of receipt of the
notice as otherwise the authorities will be constrained to close the shops
forcibly from on business at the existing location. . . . . . They urge
that the notice in per se bad in law:; that it is clearly violative of sub-rule (4) of
Rule 5 of the Karnataka Excise Licences (General Conditions) Rules, 1967 and
they have been asked to shift their business place even without giving any
opportunity; that a decision has been taken unilaterally even before the
petitioners can have their say in the matter; that the rule contemplates

portunity of hearing being given to persons like the petitioners before the
Place of business is asked or permitted to be shifted and therefore the present
action is clearly violative of the rule. . . ... While it is true that sub-rule (4) of
Rule 5 of the Rules contemplates opportunity of hearing to a person who has
been asked to shift from the existing location to a new place, there cannot be
any generalisation of this rule so as to either dilute the provisions of Section
2] of the Act or in any way interpret the rule working at cross purposes with
the intention and object of Section 21 of the Act. While a section always



srder, peace and it has been made in the larger public interest. . . . .. The
notice is more an enabling notice rather than one for the purpose of shifting
the premises. In fact, the main intention of the notice is to close down the
shops immediately and the incidental purpose and option given is to shift to
some other place and then to continue the business there. In fact, giving three
days time to make alternative arrangements is more than sufficient
apportunity when the situation is examined from the context of the
srovisions of Section 21 of the Act. ... .. Insofar as the contention that the
rights are violated is concerned, in the first instance, no person has a right to
trade in liquor, it is a privilege of the State, parted by the State for a price.
While it is true that the action of the authorities can be examined on the
touchstone of the rulee and statutory remedies, it is done more to ensure that
the authorities exercising power under the Act and the Rules, act in a fair and
statute conforming manner rather than to examine the rights of a licensee. . ...
.. The action taken under notice is more than justified, bona fide action and not
one. warranting interference in the exercise of power of judicial review of

administrative action. .. .. If permitting the shops to remain open in the area

zan create law and order situation, the authorities can definitely close down
the shops immediately. .. ... The authorities are definitely at liberty to keep
the shops closed in the exercise of power under Section 21 of the Act till the
decision is taken. — Rajendra [yotiba Desai and Another v State of Karnataka and
Others, 2009(1) Kar. L.J. 40. :

Rule 5 — Oral order passed by the Chief Justice — Petitioner a social
worker filed the present public interest litigation petition — Petitioner
challenged the orders of excise people permitting liquor shop within 100 mis.
of the Government offices, hospitals, educational institutes, harijan colonies
-+ Excise Inspector submitted a report the shop under question situated at a
distance of 106.80 mts. — Held, the distance between the proposed liquor
shop and the masjid is more than 100 mts. thus PIL is dismissed by imposing
cost of Rs. 1,000/-.

D.H. Waghela, C.]. and Mrs. B.V. Nagarathna, |., Held: The main ground for
challenging the impugned order allowing transfer/shifting of CL-2 licence
owned by respondent 4 for the year 2012-2013 from Dr. Ambedkar Road is
that, the new location of the liquor shop is within 100 mectres of the
Covernment offices, hospitals, educational institutions, harijan colony and
the national highway. It is also stated that there is a masjid within a radius of
100 metres. All these factual aspects are traversed by filing the affidavit of the
Inspector of Excise, Belgaum North Range, Belgaum, with the statement that
the distance between the masjid and the liquor shop in question is 106.80
metres and a fresh survey is conducted to verify whetﬁer the liquor shop was
falling within the arca as alleged, in the vicinity of the offices or institutions. .
..... Therefore, it prima facic appears that the allegations made in the petition
are incorrect and the distance between the masjid and the liﬂ:.tor shop
belonging to respondent 4 is more than 100 metres and hence,
violation of Rulc 5 of the Karnataka Excise Licences (General Conditions)
Rules, 1967, as alleged by the petitioner. .. ... Under the circumstances, the
petition is dismissed with nominal cost of Rs. 1,000/ to be paid by the

A KL] PUBLICATION

ere is no -

petitioner to respondent 3 within a period ot fitteen days, - Jain v State o, .
Karnataka and Others, 2013(6) Kar. L.J. 385 (DB).

Rule 5 - Petitioner had questioned before Appellate Tribunal order - »

passed by Excise Commission withdrawing CL-7 licence that had been
issued in his favour — Order passed by Tribunal declining to grant sta_ Hf
withdrawal of licence pending considering of appeal challenged herein —
This Court observed that Yribunal found that grant of licence obviously
clashes with interest of a protected institution under Rule 5 of the Rules; that
location of temple being weil-within 100 metres from location ot hotel —
Tiibunal sutisfied that it was not a proper case for grant of interim stay and in

- its exercise of discretion declined to grant interim order prayed for — No

scope for interférence in absence of any special or compelling reasons
forthcoming — Writ petition dismissed.

D.V. Shylendra Kumay, |., Held: The Court is of the view that even without
referring to this decision of the Supreme Court, the Tribunal has applied all
the principles laid down therein and has examined the relevant aspects for
grant of interim order of stay and being of the opinion that there was no
justification to grant an interim order as prayed for, as such an order is
perfectly justified. No scope for interference in the absence of any special or
compelling reasons forthcoming, as indicated from the record or as placed
before the Court by the learned Counsel for the petitioner for waiving the
general rule of maintaining a distance of 100 mtrs. and also in the absence of
any. compelling reasons to grant a CL-7 licence as recorded by the
Commissioner within a distance of 100 mirs, the order passed by the
Tribunal is unexceptionable, both on facts and in law. — Hotel Basant
Residency, Bangalore v The Excise Commissioner in Karnataka, Bangalore Division,

angalore and Others, 2008(2) Kar. L.J. 89.

Rule 5 - Public interest litigation — Availability of alternative remedy
under Act, and maintainability of — Grant of licence to run liquor shop
within distance of 100 metres from educational institution, in breach of
statutory condition — Where Appellate Authority to which appeal lies under
Act, has no jurisdiction to decide question of public interest, remedy
provided in Act is therefore no remedy when public interest is involved —
Availability of such remedy is no bar to writ petition in public interest.

S.R. Bannurmath and Subhash B. Adi, J]., Held: The appeal lies under the
circumstances mentioned in Section 61, but the Appellate Authority cannot
decide the public interest. — Prof. G. Shainesh and Ofhers v State of Karnataka
And Others, 2009(1) Kar. L.J. 287E (DB). -

Rule 5 — Renewal of licence to vend liquor — Held, every licence — A
fresh licence given to petitioner — Remains subject to restrictions under Rule
5 — Principles of res judicata or constructive res judicata cannot be applied so
as to extend benefit of relaxation.

Dr. Vineet Kothari, |, Held: When this Court is satisfied that the relaxation
was made in the earlier years itself was given without any proper reasons,
the question of extending such relaxations for future years cannot arise,
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which in any case, could not be claimed as a matter of right by the petitioner.
- S. Gopal v The Commissioner of Excise in Karnataka, Bengaluru and Another,
2016(4) Kar. L.]. 647B.

R. 5 — Whether the amended Rule 5 covers CL-9 licences also?

Shivaraj Patil, ]., Held. —Merely because the liquor is sold in a refreshment
room or in the premises covered by CL-9 licence, it' cannot be said that
amended Rule 5 is not applicable to CL-9 licences, in view of the express
statcment made in Rule 2 that these rules are applicable to all licences issued
under the Act and that every such licence shall be deemed to include the
conditions prescribed by these rules as general conditions. In addition to the
rules applicable to a particular kind of licence, the event of sale of liquor in
whatever premises pertaining to a licence issued under the Act attracts the
impugned Rule 5. Hence, I conclude that the amended Rule 5 is applicable to
CL-9 licences also. — B.N. Raghuram and Others v State of Karnataka and Others,
1993(3) Kar. L.J. 235E.

R.5, As amended — Object to contain proliferation of activity — Making

- liquor inaccessible on the Highways except those areas which fall within the

- Municipal areas — Not arbitrary or unreasonable — Difference noticed
between areas not irrational.

S. Rajendra Babu and B.K. Somasekhara, JJ., Held.—The abject of the
impugned rule, it appears to us is that the activity of selling liquor in certain
areas is sought to be eliminated, thus making liquor inaccessible in such
areas. Admittedly the activity of seiling liquor is obnoxious or deleterious to
the health of the people. In fact Article 47 of the Constitution enjoins on the
State to introduce prohibition as State Policy. Indeed, if, introduction of
prohibition which was dear to the Father of the Nation is not possible either
for administrative or. financial reasons, the only alternative sofaras the State
is concerned is to contain the proliferation of the activity. The amended rule
partially promotes that policy by making liquor inaccessible on the
Highways except those areas which fall within the Municipal areas. The
policy as such cannot be found fault with. When prohibition itself cannot be
introduced for various reasons, the only other alternative for the State is to
contain or regulate the trade thereto. If the proclivity to drink is contained, at
any rate in certain areas, the tendency thereto is reduced to some extent. May
be the manner in which the reasons are set forth in the statement of objections
may not be very articulate. But the effect of the rule is to that effect. If this is
the objective, we cannot say the action on the part of the State or the policy
thereto is either arbitrary or unreasonable. If there is a shop within the
Municipal limits and if such shop is allowed to sell liquor and, if only shops
outside the Municipal area are sought to be eliminated, we do not find that
there is any unreasonable classification for one falls within the Municipal
area or the other falls outside the town. Therefore, classification cannot be
stated to be bad, for it is based on discernible grounds. Highway specified in
the Schedule means excepl suds pals thereof as are situated within any
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of 20,000 or more, the control or management of which is entrusted to
Corporation or a Municipal Council or a Town Area Council. 8 Town

‘Committee or any other authority. The definition of the areas talling within

the Municipal area and outside is recognised in the Mational Highways Act
also. Similar is the position even in regard to nationalisation of rcutes arising
under the Motor Vehicles Act, wherein the operation of any transport vehicle
on a route is nationalised, exception is made to the areas {alliny, within the
Municipality or a local authority. In that way, it is accepted in all enactments
the difference between the areas falling within the Municipal avea or outside
the Municipal area, cven though the route or road is a Highway. Therefore,
the difference noticed by the Department is not irrational. — Kirnaiaka Wine
Merchants’ Association (R), Bangalore and Qthers v State of Karniataka and Others,
1994(2) Kar. L.J. 570 (DB).

Rule 5(1) — Bar — Renewal of licence in Forni CL-9 to run — Denial of
renewal on ground that bar is situated within 20 metres {rom aty central
library — Order of rejection of application on ground which is not one
enumerated in Rule, is not sustainable - Library does not core within
definition of “Office” either of Sfate or of Central Government. '

G.C. Bharuka, J., Held: Under the rules, location of a public library within
the distance enumerated thercin cannot be a ground for not granting the
licence. Such libraries cannot even be construed by any stretch of
imagination to be an office either of the Central Govemment or State
Government. . . . Even according to the definition, central library cannot be
deemed to be the ‘Office’ either of the State Government or the Central
Government..... In the said view of the matter, the impugned order cannot
be sustained as it is founded on a ground which is not envisuged under the
provisions of the Act and the Rules. ~ Smt. A.V., Nirmala v State of Karnataka
and Others, 2000(1) Kar. L.]J. Sh. N. 21.

Rule 5(1) — Karnataka Excise (Sale of Indian and Foreign Liquors) Rules,
1968 — As amended by Karnataka Excise (Sale of Indian and Foreigr
Liquors) (Second Amendment) Rules, 2000, Rule 5-A -— Bar licence —
Renewal of — Rejection of application for renewal on ground that school i
likely to be opened in future within distanice of 100 metres from premisex
licensed to run bar -- Rejection of application on cuch ground is to be hele
bad in law — Licence has to be renewed if condition regarding location o
licensed premises is satisfied on date of renewal.

It is not in dispute the applications filed by the petitioners have to b
considered by the authorities based on the location of the premises as on th

_date of considering renewal or granting licence afresh. Just because a persot
_is going to construct 2 school building or a school will be inaugurated in th

near future that cannot be a ground for the authorities to reject in anticipatior
of opening of a school. Either the Excise Act or the Rules do not provide fo
rejection of the renewal application on the ground that in the near future

" schiool will be opened. In the instant case, the authorities have held that th
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ly_person. A rival businessman may object on the ground that either a
noolora temple will be established wrthin the prohibited distance from the
7P in question by applying the above principle all such applications have

be rejected. Under the drcumstances, the reasonings given by the
thorities to roject the renewal of the petitioners are also bad in Jaw. There-
r¢, inanticipatisn that a school building will be opened in the future cannot

a grourd for the authorities to reject the renewal applications of the

;itioners. — S.M. Chinappa v State of Karnataka and Others; 2001(5) Kar. LJ.

Rule 5(1) and 5(2) — Licence to vend liquor — Prohibition agai
:ating liquur shop within 100 mts. of any reli;ious, educational msh?utli?;:

hospital — Which is “an objectionable place’ — Public nuisance and
untenance of public law — Impugned order of Deputy Commissiorter of
ase to pefitioner to another location — Legality of — Held, contention, a
-axation was given by authorities carlier at &e time of renewal of licence —
newal of licence is a matter of right — Not. sustainable — Relaxations
en did not also give any reasons — Further, three hospitals are located
thin the vicinity of 100 mtrs. from the liquor shop — They have raised
nplaints against it — Further irrespective of alternative remedy under
hion 61 of the Kamataka Excise Act, 1965 — On merits, no fault %u.nd in
pugned order — Petition dismissed. - ~ §. Gopal v The Commissioner of
sise in Karvataha, Bengaliru and Arother, 2016(4) Kar. L.J. 647A.

_Rulo; S(1) and 5(3) ~ Conslitution of India, Articles 47 and 226 — Grant of
Aot licence — Conditions for — Information given by applicant for licence
stundergo and satisfy “strict scrutiny” test — State Government should
treatits right to part with its privilege of vending liquors only as means of
fung more and mere revenue — Fulfillment of constitutional obligation is
re Important than earning revenue.

S.R. Bannurinath and Subhash B. Adi, J], Held: The authority has not at all
en the measurement in compliance with Rule 5 of the Rules. The Revenue
pector lus utterly failed to discharge his function in terms of Rule 5. In a
ual way, he draws a mahazar by making alleged enquiry. He does not
¢ the actual measurement, he accepts the sketch given by the applicant. He
'S not make verification of the measurement in pursuance of the sketch
mitted by the applicant. The Excise Inspector or the authority, which is
uired to verify the spot cannot mechanically submnit a report. He owes a
y to take exact measurement from the center point where the shop is
ght to be established to find out as to whether there are any objectionable
1tutions within the radius of 100 metres from the said point. From the
nds it appears that, with an intention to grant licence or permission, the
drtis submitted. . ... The Court direct the respondent 1 to take necessary
o0 agawnst respondents 2 and 3 for dereliction of their duties in granti
TUSSIOn to respondent 4 in utter violation of Rule 5 of the Rules. The Court
ct the State to take steps to implement Rule 5 in its true spirit. — Prof. G
nesh and Others © State of Karnataka And Others, 2009(1) Kar. LJ. 2878
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Rule 5(1) and 5{3) — Lonsgtunon Of INald, ACUCIES 4/ aug Lov —
Interpretation of statutes — Rule prohibiting location of liquor shops within
distance of 100 metres from educational or religious institutions, hospitals,
offices of Government, residential locality, ete. — Object of — Object is to
make liquor inaccessible to people in area — Rule providing for
determination of prohibited distance by taking measurement along “neares.
path by which pedestrian ordinarily reaches” must be interpreted in
furtherance of object of Rule, and not with object to find excuse to grant
licence to earn revenue, but to find way to impose restriction within
framework of rule. :

S.R. Bannurmath and Subhash B. Adi, J., Held: ‘Ordinarily’ means regular,
usual, normal, common, often recurring, according to established order,
settled, customary and reasonable. Thus, the meaning of ‘ordinarily’ cannot
be extended to mean only the designated road or pathway and not access
otherwise available to the consumer of liquor shop. If the object is to restrict
the consumer within 100 metres of the educational institution and to make it
inaccessible in certain areas, the rule has to be interpreted in furtherance of
the said object. Rule 5 is framed in furtherance with the object under Article
47 of the Constitution of India; it cannot be said that the measurement has to
be taken along with footpath then to a zebra cross designated for crossing
and again to footpath and shop. If otherwise there is a way to reach the liquor
shop and it is accessible to the consumer, it cannot be ignored that such a way
is available for consumer, who can ordinarily reach. It is unacceptable that
the consumer of liquor will have to go to liquor shop according to traffic
signal. — Prof. G. Shainesh and Others v State of Karnataka And Others, 2009(1)

Kar. L.J. 287B (DB).

Rule 5(1) and 5(3) — Karnataka Traffic Control Act, 1960, Section 14(2)(r}
— Karnataka Traffic Control Rules, 1979, Rule 6 — Karnataka Traffic Control
(Regulation of Traffic on Highways) Rules, 1979, Rule 5(4) and 5(6) —
Karnataka Police Act, 1963, Section 69(a) -- Constitution of India, Article 226
— Location of liquor shops — Restriction regarding - Rule prohibiting
liquor shops within distance of 100 metres from educational or religious
institutions, hospitals, ete. — Distance prohibited to be determined by taking
measurement along “nearest path by which pedestrian ordinarily reaches”,
and not zig-zag path in conformity with Traffic Rules which requires
pedestrian to walk on footpath and cross road only at point thereon at which
pedestrian crossing is provided — Where offending liquor shop is within
radius of 50 metres from educational institution from which it can be reached
by pedestrian by just crossing road through opening in its median without
requiring to walk down footpath till pedestrian crossing, and distance
required to be walked to reach liquor shop from educational institution is just
84 metres as per report of Commissioner appointed by Court, liquor shop,
held, is directly hit by prohibition and its location cannot be justified on
ground that distance along zig-zag path is more than 100 metres —
Mandamus lies to authority concerned to shift liquor shop beyond radius of
100 metres from central point of educational institution.
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5R. Bannurmath and Subhash B, Adi, f]., Held: Rule 5, sub-rule {1) mandates
that, no licence shall be granted for sale of liquor within a distance of 100

..... The argument that, measurement has to be taken along with the
foutpath &ll. it reaches the zZebra crossing and from there again the
measurement is to be taken to the other side of the footpath and to reach the

tv grant licence, but to find a way how best the restriction can be imposed
within the framework of Rule 5 of the Rules. . ..., Even the authorities have

crossing etc. In this case, just across the gate of the IIMB, there is an opening of
median and on the other side, there is a wine shop and if straight
measurement is taken, it is less than 50 metres, if the measurement is taken as
available pathway i.e., at the opening, it is 84 metres. . . . If the radius is the
criteria, then irrespective as to the existing road or otherwise, the prohibition
or restriction should be imposed in o ening of liquor shop within the radius

institution, hospitals or State or Central Government offices, efc., as
contemplated under Rule 5 of the Rules. . . . . It is clear that, the authority

advantage of the shop owner. By this means, the State instead of Pprotecting

the law relating to vending of intoxicating drink and drugs to make a safe
and healthy society, — Prof. G. Shainesh and Others v State of Karnataka And
Others, 2009(1) Kar. L.}, 287A (DB).

Rule 5(4) — Licensed premises — Order to shift — Giving of opportunity
to licensee of being heard is necessary before directing him to shift hig
premises,

The respondents have not provided reasonable opportunity to the
petitioners as required under sub- rule (4) of Rule 5 of the Karnataka Excise
Licence (General Conditions) Rules, 1967. So, under thege circumstances,
before calling upon the petitioners to shift their business premises to any
other premises, the respondents have to give an obpartunity for tha

R.9(3) K.E. (GENERAL CONDITIONS OF LICENCES) RULES, 1967 s

such an order. Under these circumstances, the matter has to be TeConsitaerec
by the licensing authority after affording an opportunity to the petiticner:
and tll such time the respondents shall have no right to intorfere with the
business of the petitioners as the respondents have collected licence fee for
the whole of the year. — S.N. Chinappa v State of Karnataka and Ctkers, 2003(5.
Kar. L.]. 234, :

Rule 5(4) — Petitioner is holder of CL-2 licence — To run » Wine Store —
Respondent 3-Chief Officer raised objection — Store is close to a mosgue —
Held, impugried communication at Annexure-K is stayed as no notice was
issued to petitioner, accordingly petitioner shall appear before respondent
2-the Deputy Commissioner of Excise.

Ajit]. Gunjal, ]., Held: The petitioner was issued with a CL-2 lcence to run
a Wine Store. Suffice it to say objections were raised by respondent 3 on the
ground that the said wine store is close to 4 Mosque Agariev:d by the same
the petitioner is before this Court. The only grievance of the petitioner is thai
there is a non-compliance of Rule 5(4) of the Karnataka Excise Licences
{General Conditions) Rules, 1967. . . . . . Indeed, a perusal of Annexure-K
discloses that such an exercise has not been done inasmuch as before passing
the impugned communication at Annexure-K no notice was issued and the
petitioner was not heard. Till the entire proceedings cre concluded

- Annexure-K shall not be given effect to. — Popular Wines, Kushelanagar,

Madikeri Taluk v The Excise Commissioner in Karnataka, Bangalovs and Others,
2013(2) Kar. L.J. 184. '

6. Sign Boards, etc.—Every licensee shall affix a sign board in a
conspicuous place of the shop showing the nature of the shop, number of
licence and retail price in such language as may be understood by the
majority of the residents in the locality.

'[7. Entrance and Exit.—There shall be not more than one and the same
entrance and exit for the CL-2 shop and CL-11 (C) shop.]

8. Mixture Prohibited. ~ The licensee shall not mix any material injurious
to the health or mix anything to decrease or increase the strergth of the liquor
or its intoxicating power.

9. Employment of Women and Certain others prohibited.—(1) The
licensee shali not employ any women [xxx}.

{2} He shall not employ any person who has been convicted.

(3) The licensee shall not employ, in any capacity, a person who is below
theage of 18 yearsora person who is suffering from any contagious disease,
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