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IN THE KARNATAKA STATE ADMINISTRATIVE TRIBUNAL
AT BENGALURU

DATED: THIS THE 20" DAY OF NOVEMBER, 2023
BEFORE

HON'BLE Mr. T. NARAYANASWAMY, JUDICIAL MEMBER
ICATION NU R 3349 OF 2023

Sri S. Girish,

S/o. K.B. Siddeshwarappa,

Aged about 52 years,

Panchayath Development Officer,

Alur Grama Panchayath,

Bengaluru North Taluk,

Bengaluru Urban District,

Residing at No.1358, 1% Floor, 4™ Cross,

Near Vinayaka Hospital, Chandra Layout,

Bengaluru - 560 040. ...APPLICANT

(By Sri B.O. Anil Kumar, Advocate for applicant)

-Versus-

1. The State of Karnataka,
Rep. by its Principal Secretary,
Rural Development and
Panchayath Raj Department,
Multi Storied Buildings,
Bengaluru - 560 001.

2. The Director (Administrative-2),
Rural Development and
Panchayath Raj Commissionerate,
K.R. Road, Gandhinagara,
Bengaluru - 560 009.

3. The Chief Executive Officer,
Bengaluru Urban District,
S. Kariyappa Road, Banashankari,
Bengaluru - 560 070.

4. Sri Amith D Kethupura,
Panchayath Development Officer,
T. Narasipura Taluk,
Mysuru District — 570 001. ...RESPONDENTS
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(By Smt. Chandini S., GP for R1 & R2;
R3 Svd. & Unreptd.;
Sri M. Madhusudan, Adv. for R4)

ok ok >k % X

This Application is filed under Section 19 of the
Administrative Tribunals Act, 1985, with a prayer to quash the
impugned order dated 05.07.2023 (Annexure-A12) issued b‘ﬁ
the 2" respondent in so far as the applicant and the 4"
respondent are concerned.

This Application, coming on for preliminary hearing this
day, Hon’ble Mr. T. Narayanaswamy Judicial Member,
made the following:

ORDER

The applicant is in the cadre of Panchayath Development
Officer, working at Alur Grama Panchayath, Bengaluru North
Taluk, Bengaluru Urban District has challenged the order dated
05.07.2023 issued by the 2" respondent in posting the 4"
respondent to the place of the applicant and there is no
transfer to the applicant and thereby disturbing him is

concerned.

2 The case as pleaded by the applicant is that the applicant
is in the cadre of Panchayath Development Officer, working at
Alur Grama Panchayath, Bengaluru North Taluk, Bengaluru
Urban District from 17.03.2020. Now by order dated
05.07.2023, the 4™ respondent who is working as Panchayath

Development Officer, T. Narasipura Taluk, Mysuru District is
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posted to Alur Grama Panchayath, Bengaluru North Taluk,
Bengaluru Urban District in which place the applicant is already
working from 17.03.2020. Initially, he urged that without there
being any transfer to the applicant, posting some other person
is not permissible. In this regard he referred to the decisions
rendered by the Hon’ble High Court of Karnataka in the case of
H.K. Puttalakshmi V/s. State of Karnataka and Others
reported in 2016 (2) AKR 693, in the case of Mohammed
Zubair V/s. State of Karnataka and Others reported in
2019 (5) KLJ 556 and in the case of Miss Seema H V/s.
State of Karnataka and Others reported in 2017(2) AKR 59
and other cases and he further urges that the 4™ respondent is
from Mysore District. The Panchayath Development Officer is a
district wise cadre and posting from Mysore District to
Bengaluru Urban District, Bengaluru, is out of seniority unit.
Since, the district wise seniority has to be maintained by the
Chief Executive Officer. Though the Government has issued the
Government order dated 29.03.2023 forming PDQO’s as the
state wise cadre. The said order is challenged in A.Nos.2189-
2215/2023 and connected matters, this Tribunal by its order
dated 12.10.2023 has ordered that, the Government order is
not actionable and it is further held that it is a policy of the
Government, the Government order issued is not actionable,

until the C&R Rules are amended even the issue relating to the
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appointing authority is considered by considering the
Commissioner as appointing authority is also considered and
held that in the absence of amendment to the C&R Rules and
also the KCS (CCA) Rules, 1957 it is not permissible to consider
that Government Order. That being the situation, issuance of
transfers in the absence of specific order in respect of a
Government servant by considering under KCS (General
Recruitment) Rules by Government is illegal. That being the
fact, urged that in the absence of provision, issuing the
transfer order by posting the person from other district to the
place of another Government servant and disturbing him is

illegal and requested to set aside the order.

3. The learned Government Pleader for respondent Nos.1
and 2 has filed the detailed reply statement opposed the
application stating that the applicant being working in a
transferrable post, he has no right whatsoever to resist the
transfer to continue in the same place, it is for the competent
authority to consider and effect the transfer in public interest
and administrative exigencies. The competent authority has
issued the order in respect of 424 persons with the approval of
concerned minister who is competent to approve the transfer,
there is no illegality in effecting the transfer. It is for the

Government to transfer the officers from outside the
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district/out of seniority unit, it is not for the applicant to resist
the transfer, the Government is intended to challenge the order
dated 12.10.2023 passed by the Tribunal before the Hon'ble

High Court of Karnataka.

4.  The learned Counsel appearing for the 4™ respondent
opposed the application, stating that this Tribunal has not
quashed the Government order on the other hand, has held
that order is not actionable. That being the position, there is no
impediment to affect transfers and there is no prejudice
caused. On the other hand, the right of the applicant is not
effected, he can make grievance only after altering his service
conditions and no and such situation arised at present since,
the transfer is in public interest and for administrative reasons,

it is permissible and there is no illegality in issuing the order.

5. At this juncture, the learned Counsel for the applicant
states that transfers has to be in accordance with law since the
posting of the Panchayath Development Officers from one
district to another is not permissible, which is not authorised
under the provisions. Therefore, it is contrary to law and he
can maintain this application and as per the C&R Rules and
KCS (CC&A) Rules, 1957, the appointing authority is the Chief

Executive Officer of the Zilla Panchayath. In view of that
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brining some other person from outside the seniority unit in
view of the executive order it is not permissible. In this regard,
he referred to the decision in the case of M.V. Dixit V/s.
State of Karnataka reported in ILR 2004 Kar 3802 and also
the decision rendered by the Hon'ble Apex Court in the case of
K. Kuppuswamy and another V/s. State of Tamil Nadu
and others reported in (1998) 8 SCC 469 in which the Hon'ble
Apex Court has considered the issue relating to the applicability
of the executive order in the presence of rules framed under
Article 309 of the Constitution of India and held that the
executive order will not supersede the C&R Rules. The Hon'ble
Apex Court in the case of Babu Varghese V/s. Bar Counsel
of Kerala reported in 1999 (3) SCC 422 at para No.31
observed that “it is a basic principle of law long settled that of
the manner of' doing an particular act is prescribed under any
statute, this act must be done in that manner or not at all”.
Since the competent authority is required to adhere to the
rules as per that rules and as provided there in the transfers
has to be done as per rules and within the seniority unit alone
transfers are permissible as such, posting the persons from
outside the district is contrary to law. In view of these

decisions requested to set aside the order.
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6. Heard the learned Counsel for the applicant, learned
Government Pleader for respondent Nos.1 and 2 and learned
Counsel for respondent No.4. Perused the pleadings and

records.

7.  Both the applicant and the 4™ respondent working as
Panchayath Development Officers, working in different district.
The learned Counsel for the applicant urged that the applicant
is working at Alur Grama Panchayath, Bengaluru Urban District,
Bengaluru from 17.03.2020 and he working in a Group-C post,
the tenure prescribed under the Government order dated
07.06.2013 is 4 years and the 4 years will be completed on
16.03.2024. The order dated 05.07.2023 is issued posting the
4™ respondent by placing at Sl. No.193 as per Annexure-A12,
as Panchayath Development Officer, Alur Gram Panchayath,
Bengaluru Urban, Zilla Panchayath, Bengaluru and there is no
transfer to the applicant. In the absence of transfer, posting
the 4™ respondent to that place in which, the applicant is
working is to a non-existing post. In this regard, it is necessary
to refer to the decision rendered by the Hon’ble High Court of
Karnataka in the case of H.K. Puttalakshmi V/s. State of
Karnataka and Others reported in 2016 (2) AKR 693, in the
case of Mohammed Zubair V/s. State of Karnataka and

Others reported in 2019 (5) KLJ] 556 and in the case of Miss
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Seema H V/s. State of Karnataka and Others reported in
2017(2) AKR 59 in which the Hon'ble High Court of Karnataka
has categorically held that posting of a Government servant to
the place where another Government servant is already
working and without there being any transfer to that
Government servant is to a non-existing post. Further the
Hon’ble High Court of Karnataka in the case of Mohammed
Zubair V/s. State of Karnataka and Others reported in
2019 (5) KLJ 556 at para No.22 has held that mere mentioning
the name and directing the effected persons to report to the
competent authority to get a posting is not a transfer at all and
held that the said action is bad in law. Hence, posting of 4™
respondent to the place in which the applicant is working is
illegal. The transfer effected is contrary to Government Order
dated 07.06.2013. The clause 5 of the Government Order
provides that the Government servant should not be disturbed
without providing posting. Since the transfer guidelines issued
as per the Government order dated 07.06.2013 is held as
statutory by the Hon’ble High Court of Karnataka, as such, the
clause 5 has to be complied. In the absence of providing
posting disturbing the Government Servant by posting another
person is void-ab-initio. On these grounds, the applicant is

entitled to succeed.
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8. The 4™ respondent is from Mysore District, now he is
posted to the place in which the applicant is working, which is
in Bengaluru Urban District. As per C&R Rules, the Panchayath
Development Officer is district wise cadre. The Chief Executive
Officer is the appointing authority, posting a person from one
seniority unit to another seniority unit is not permissible. On
the other hand, if at all such transfers have to be effected, the
same is by invoking Rule 16 of KCS (General Recruitment)
Rules for which the Government required to pass separate
order by recording the reasons for such transfers then only the
transfers can be effect. The present order is not an order
passed on considering the request to transfer by invoking Rule
16 of the KCS (General Recruitment) Rules, it is a simple order
of transfer under the circumstances by considering the decision
rendered by this Tribunal in which on considering Government
Orders issued treating the Panchayath Development Officer as
a state wise cadre , in that regard, it is held that unless and
until it is incorporated in the C&R Rules it is not
enforceable/acted upon. That being the legal position, the
order dated 05.07.2023 is contrary to the provisions. In view of
these circumstances, the applicant has made out a case for
interference with the order passed by the 2™ respondent.

Hence, I pass following:
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ORD

i. The application is allowed.

ii. The impugned order bearing No. K.Pi.R.C./Ni(Aa-
2)/Vargavane/02/2023 dated 05.07.2023 (Annexure-
A12) issued by the 2" respondent in so far posting of
the 4" respondent and disturbing the applicant are

concerned is hereby set aside.

Sd/-
(T. NARAYANASWAMY)
JUDICIAL MEMBER
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