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iN THE SUPREME COURT OF INDIA
CIVIL APPELLATE JURISDICTION

CIVIL APPEAL NO. 14604 OF 2024
{Arising out of SLP {C) No.36440 of 2614)

X

RAJENDRA KUMAR BARIATYA AND ANOTHER NT(S
VERSUS

U.P. AVAS EVAM VIKAS PARISHAD & ORS. ... RESPONDENT(S)

CIVIL APPEAL NO. 14605 OF 2024
(Arising out of SLP (C) No.1184 of 2015)

RAJEEV GUPTA AND OTHERS ... APPELLANT(S)
VERSUS

U.P. AVAS EVAM VIKAS PARISHAD & ORS. ... RESPONDENT(S)

JUDGMENT
R.MAHADEVAN, J.

1. Leave granted.

2. Challenging the final judgment and order dated 05. 12.2014 passed by the

High Court of Judicature at Allahabad' in Writ-C.No.46342 of 2013, the
Lgnaye feet Vestied

o m;@ﬂpellmts herein, who are third parties to the proceedings, have preferred the

S
6 €0
Fir)mg

! Hereinafter shortly referred to as “the High Court”
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a)

N

present appeals.

. 8 The aloresaid writ petition was filed by the Respondent No. | seeking for
tssuance of o Writ of Mandamaus o direct the Respondent Nos. 1o 110 stop the
thiegal / unauthorized commercial construction on residenua! piot no.661/6,

Shasui Negar Yojua No.7, Meerut, and to provide poiice force w0 exccute the

order of demoiition dated 31.05.2011 passed by the competent authority viz.,
Executive Engineer, Construction Division-8, U.P. Avas Evam Vikas Parishad,

Sector 9, Shastri Nagar, Mcerut.

4. By the judgment and order impugned herein, the High Court allowed the

above writ petition with the following directions and observations:

(a) The District Magistrate, Meerut and the Senior Superintendent of Police
Meerut shall remain present on the date and time to be notified by the
petitioner-Avas Evam Vikas Parishad for the purposes of demolition of
unauthorized constructions. Such demolitions must be effected on or before 31
December, 2014.

(b) Criminal proceedings should be launched against respondent nos.4 and 5
as well as against the officers, who were In-charge of the office of Awas Vikas
Parishud al the relevant time including the Chief Engineer and the Executive
Engineer when these constructions had come up.

c) The Chief Secretary, U.P. Lucknow shall ensure that the departmental
proceedings are also initiated against the officers of Awas Evam Vikas
Parishad responsible for the situation, which has been created The Housing
Commissioner shall also ensure that all like nature of unauthorized
constructions are similarly dealt with without any discrimination and without
any favourtism. For the purpose, he shall ensure that the highest officer posted
in the office of Awas Evam Vikas Parishad at Meerut is made personally
responsible for giving notice to the owner/persons in possession of the
unauthorized occupations. The proceedings must be decided and appropriate
action be taken within two months from the date of receipt of a certified copy of
this order. There should be no complaint to this Court that any person has
been treated favourably in the matter of demolition of the unauthorized
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originally allotted a plot bearing No.661/6, situated in Bhoomi Vikas, Grisathan

Yojna No.7, Sccior iNo.G, Phasc-i, Shasui iNagar, Meerul, U.P° by lic

Respondent No.1 on 30.08.1986. Possession was also handed over to him on

12 v 1Q0C | ST | £ ¥Ls Y s s N g R X . Lo ~ 1 PR S
15661985, in respect £ g SUDCOL rOpReity, the g?\t‘.}spm‘,d(‘m No ! executed a

freehold deed dated 06.10.2004 in favour of the Respondent No.5 with specific
condition that the property shall be used only for residential purposes. Contrary

to the same, the Respondent No.5 with the assistance of his power of attorney

-~

agent by name, Vined Arora te, Respondent No.6, started raising illegal
commercial construction on the subject property without obtaining any sanction
/ approval from the Respondent No.1. Though show cause notices were issued
to him, he neither responded to thc same nor took any steps against the illegal
construction, which compelled the competent authority to pass the order of

demolition of the illegal / unauthorized construction on the subject propeity on

31.05.2011. However, the Respondent No.l was unable to execute the said

2 Hereinafier shortly referred to as the “subject property”



order, due 1o lack or co-operavon from ine local as well as poiice avihoriies,
T"herefore, they preferred the Writ Petition bearing No.46342 of 2013, which
was aflowed by the Thgh Court, by order dated 03,12 2014, which is assailed in
these appeals by the appellants herein, who are the owners of the commercial
shops, which are stated to have oeen iilegally . nnsumorizedly consuucied on

the subject property by the Respondent Nos.5 and 6.

3
&

6. The common submissions made by the learned counsel appearing for the
appeliants in these appeals are that admittedly, shops in the subject property
have been in existence for the past 24 ycars; and the Respondent No.l had
converted the subject property from leasehold to freehold by the registered
document dated 06.10.2004 on "As is where is basis" and as per clause 6(a) of
the said deed, the Respondent No.] had accepted the construction made on the
subject property and they were fully aware of the same from its inception. That
apart, through registered sale deeds, all the appellants herein had purchased the
shops constructed on the subject property for valuable consideration and have
been occupying the premises since then and earning their livelihood. However,
the Respondent No.1 without issuing notice under section 82 of the U.P. Avas
Evam Vikas Parishad Adhiniyam, 1965° to the appellants, erroneously took

steps to demolish the entire construction in the subject property by treating the

same as illegal and unauthorized one and also obtained the demolition order

* For short, “the Act”
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responden. he could have shown that the alieged violation of the provisions of

- 5 .. . PREEIIN & oY 1 - ¢ 1p3s Y gy . N SN
the 4ct is of reclicihie character, which did not wovraqut o order of

6.1. Elaborating turther, the learned counsel for the appellants submitted that
without issuing notice to the appellants and occupants of the shops, the High

Court has ordered demolition of the entire construction in the subject property.

earned counsel, the High Court, before ordering demolition,

&

[onr

According to the
alleged illegal construction in the subject property. It is also submitted by the
learned counsel that there were initiaily about 15 to 20 shops and now, there are
more than 600 commercial establishments run in the area earmarked as ‘Central
Market’, but the Respondent No.1 failed in its statutory duty to keep pace with

the booming development and therefore, this situation has arisen. It is further

4(2008) 13 SCC 506



atieged that awe Respondem No.i adopted & pick aed choose policy. wnerehy
the consuucuon imade on the subject property was cheny picked for demoiition,
whercas in the entire vicimity of the Central market, baildings like this have
blossomed aad mushroomed. The learned counse! ultimately, submitied that the
right ot e Respondent No. 1 10 seek demolition is barred by delay ana aches
and they were negligeni and acted hand in glove with the people responsibic tor
such sorry state of affairs and that, in terms of Sections 92 to 94 r/w Sections 3,
7 and 8 of the Act, the State Govenwnent has full rights and control over the
Respondent No.!, but they failed to exercise the same in proper perspective.
Resultantly, due to no fault on the part of the appellants, their valuable rights are
jeopardized and prejudiced at the hands of the Respondent No.1, who are acting
in collusion and connivance with dishonest builders and land grabbers. Stating

so, the learned counsel prayed to set aside the impugned order passed by the

High court and allow these appeals.

y On the other hand, the learned counsel appearing for the Respondent
No.1 made detailed submissions reiterating the averments stated in the counter
affidavit. According to him, U.P. Avas Evam Vikas Parishad viz., Respondent
No.1 is the Housing Board of the State of Uttar Pradesh, an autonomous body

created under the statute and governed by the U.P. Avas Evam Vikas Parishad
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obtaining any sanction from the competent authority. Though the Respondem
1 show cause notices / communication 10 e Resnondent No S 1o stop
the Hlecal construction and get the same regularnized. the Respondent No.5 did
not respond to the same and he continued to construct the shops for commereial
purposes. Therefore, the competent authority rightly passed the order of
demolition of the unauthorized construction. But the said order was not
enforced by the Respondent No.1, due to non-co-operation of the local as well
as police authorities. Finally, the Respondent No.!1 approached the High Court
by filing the writ petition stating that the subject property was patently in
violation of the statutory provisions applicable and it has to be demolished. The
High Court after taking note of the facts and circumstances of the case, rightly
passed the impugned order, which need not be interfered with by this Court.

7.1.  In reply to the contentions raised on the side of the appellants, the learned

counsel for the Respondent No.1 made the following submissions:

5 For short, “the Act”



(1) The Respondent No.5 got tiwe piopeity converted rom icasshold o

frechold on the basis of the tabricated construction compietion certiiicate.

(11) Usnizutionized construction was made only by ithe onioinal wiioitee i.e.,
Respondent Ne.t and not the appellants. Further, the Respondent No.l did not
know aboui we change of imerest g the subject property as 1t was never
infimated 1o them. Moreover, the appellants were aware of the unauthorized
construction and notices issued to stop the same, at the time of purchasing the

~

hops itself. In such circumstances, there was no need for the appellants to be

174

arrayed as partics before the High Court in adherence to the principles of natural
ustice.

(iii) The Respondent No.1 from the vear 1990 onwards had served several
notices on the Respondent No.5, directing him to stop the unauthorized
construction, but he never paid heed to any of the notices and continued to raise
the unauthorized construction. Therefore, it is incorrect to state that the
Respondent No.1 lost its right to demolish the said unauthorized construction on
the ground of delay and laches.

(iv) The appellants’ right over the shops was created in pursuance of the
change in usage of plot and unauthorized construction raised by the original
allottee, which was never approved by the Respondent No.1 and therefore, in no
way, their rights are being infringed by the Respondent No.1. Further, it cannot

be said that the action of the Respondent No.| is barred by the principles of

acquiescence and estoppel.
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Respondent No.3 for retum ot moncey and/or damages.
ctivities 1 different
seciors of the Scheme, the Respondent Nooio allotted connmercial propertics.
wherever required, by way of auction sale and commercial acuvitics are taking
place on such properties and therefore, it is wrong to state that the Respondent
No.1 failed in its duty to provide planned development in the area.

(viii) An illegal act, more so, when it was done deliberately, does not
become legal only because certain length of time has passed.
Thus, it is submitted by the learned counsel that the appeals filed by the
appellants may be dismissed by this Court.
8.  The learned counsel for the Respondent Nos.2 to 4 made his submissions
supporting the case of the Respondent No.1 in entirety. Placing reliance on the
counter affidavit filed by the respondent authorities, it is submitted by the

learned counsel that they are ready to provide all the protection and facilities to

the Respondent No.1 to demolish the unauthorized construction as ordered by

10
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G During the pendency of these appeals, the Kespoudenl No.S died, his

tegal heirs were brought on record as Respondent Nos 3.1 10 5.6, and the cause
S s

(TC was accordingly amended. Despiie the sarvice of rotice, none appeared on
benali of the wegai aeirs of the deceased Respondent No.3. Qua the Respondent
No.6, who also dicd during the pendency of these appeals, it was recorded by
this Court on 24.03.2022° in SLP(C)No.36440 of 2014 that considering the
staius of the parties and the subject wnatter in issue. there was no requirement to
substitute the legal representatives of the deceased Respondent No.6. In such
circumstances, we have to examine the stand of the Respondent No.5 as was
placed before the High Court. It was stated by the Respondent No.5 therein that
after allotment, the Respondent No.5 executed a power of attomey in respect of
the subject property in favour of the Respondent No.6, who raised the illegal /
unauthorized commercial construction on the same. He categorically admitted
that the construction was made without any sanctioned map / plan by the

Respondent No.6. However, he has no objection, if the construction is

demolished and he shall not claim any compensation from the Respondent

¢ It has been pointed out that respondent No. 6 in these petitions, Shri Vinod Arora S/o Late K.L.
Arora, has expired. It has also been pointed out that he has been a party in these matters in his
capacity as power of attorney holder of the other private i.e., respondent No. 5.

Looking at the status of the parties and the subject matter of these petitions, as at present, we see no
reason to require substitution of legal representatives of the deceased respondent.

Lea.r*(:ed counsel for the parties may file short notes on their submissions while also clarifying the
position at site, as existing today.

List these matters for final hearing at the admission stage on 27.04.2022.
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J0.  Heard ihe learned counsel appearing for the appellams as weli as the
Respondent No.t and the Respondent Nos.2 to 4 and also perused the materiais

availeble on record carefully and meticulousiy.

11. This Court on 17.12.20147 in SLP(CC) No.21102 of 2014°, granted an
order of status quo in respect of the shop nos.6 and 10 situated in the subject
property on condition that the appellants deposit a sum of Rs.10,00,000/- on or
before 23.12.2014. The said order was duly complied with by the appellants.
Thereatter, as per the order dated 22.01.2015 passed by this Court, the deposited

amount was kept in interest bearing account. It is revealed from the latest office

report dated 18.11.2024 that amount of Ks.10,00,000/- deposited by the

7 The notice shall be issued, subject to the petitioner depositing a sum of Rs.10,00,000/- before this

Court by 23"* December, 2014, .
Status quo, existing as on today, qua the Shop Nos.10 and 6. Ground Floor, Plot No.661/ 6, Bhoomi

Vikas, Grisathan Yojna No. 7, Sector No.6, Phase-l, Shastri Nagar, Meerul, U.P.. of the petitioner
Nos.1 and 2 respectively, shall be maintained till the next date of hearing.

% Arising out of which is SLP(C) No.36440 of 2014

12



appetants i SLP(C)N0.30440 of 2004, was kept wn an interest-bearing Fixed
Deposit with UCO Bank, Supreme Court Compound, which i1s being renewed
iToin tine 1o time and s now bearing the next date o! maturity on 10.05.2023.

15.01.20157 n

v {)
! MEDEPRACE B

this Couit atso L_’_E'r;.‘ih'.,t.}{_.i dil oraer ol Slgius geo on U
SLP(CC) No.21820 of 2014". Subsequentiy, at the instance of the appelfants.
on 30.11.2018*, the said order was clarified by this Court to the effect that it

confined to the shops ol the seven appellants in the subject property.

13.  Concededly, the appeliants are third parties to the writ proceedings. They
have come up with these appeals stating that they are the most affected persons
by the order passed by the High Court and will be deprived of their livelihood if
the same is implemented. It is the principal contention of the learned counsel
appearing for the appellants that the shops have been in existence for the past 24

years and the appellants are the owners of the same by virtue of the registered

? Permission to file special leave petition is granted.
Issue notice, returnable within eight weeks.
Status quo, existing as on today, shall be maintained until further orders.

' Arising out of which is SLP (C) No.1184 of 2015

" L.A. No. 98823/2017 is for seeking a clarification of the order of this Court dated 5.1.2015 so that
the status quo as directed should be maintained in respect of the shops of the seven petitioners in the
special leave petition.

Our attention has been drawn to the fact that an order was passed by this Court on 17.12.2014 in
another special leave petition bearing SLP(C) No. 36440/2014 to that effect.

Hence, we direct that the order of status quo dated 5.1.2015 shall stand confined to the shops of the
seven petitioners in plot No. 661/6 in Bhumi Vikas, Grihsthan Yojana No.7, Sector-6, Phase-1, Shastri
Nagar, Meerut, U.P.

The LA is, accordingly, disposed of.

List the matter in (he second week of January, 2019 along with SLP(C) No. 36440/2014.
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“ 22.Therefore, in the larger public interest, we are inclined to issue the
followlng directions, In addition to the directives issued by this Court in Re:
Directions in the matter of demolition of structures {(supra):

(i) While issuing the building planning permission, an undertaking be obtained
from the builder/applicant, as the case may be, to the effect that possession
of the building will be entrusted and/or handed over to the
owners/beneficiaries only after obtaining completion/occupation certificate
from the authorities concerned.

(i) The builder/developer/owner shall cause to be displayed at the
construction site, a copy of the approved plan during the entire period of
construction and the authorities concerned shall inspect the premises
periodically and maintain a record of such inspection in their official records.

(iii) Upon conducting personal inspection and being satisfied that the building
is constructed in accordance with the building planning permission given and
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{v} Even after issuance of cormpietion ceruficate, deviation / vioiation if any
contrary to the planning permission brought to the notice of the authority
immediate steps bz taken by the said authority concerned, in accordance walis
law, against the builder / owner / occupant; and the official, who it
responsibie 33 for issuance of wrongiul completion /occupation certificaie
shall be proceeded departmentally forthwith.

{vi) No permission /licence to conduct any business/trade must be given by
any authorities including local bodies of States/Union Territories in any
unauthorized building irrespective of it being residential or commercial
building.

(vii) The development must be in conformity with the zonal plan and usage.
Any modification to such zona! plan and usage must be taken by strictly
following the rules in place and in consideration of the larger public interest
and the impact on the environment.

{viii} Whenever any request is made by the respectove authority under the
planning department/local body for co-operation from another department Lo
take action against any unauthorized construction, the latter shall render
immediate assistance and co-operation and any delay or dereliction would be
viewed seriously. The States/UT must also take disciplinary action against the
erring officials once it is brought to their knowledge.

{ix} in the event of any application / appeal / revision being filed by thc owner
or builder against the non-issuance of completion certificate or for 34
regularisation of unauthorised construction or rectification of deviation etc.,
the same shall be disposed of by the authority concerned, including the
pending appeals / revisions, as expeditiously as possible, in any event not later

than 90 days as statutorily provided.

(x) If the authorities strictly adhere to the earlier directions issued by this
court and those being passed today, they would have deterrent effect and the
quantum of litigation before the Tribunal / Courts relating to house / building

v



Constructions would come down drasucally. Hence, nacessary instructions
shoud be issued by all the State/UT Governments in the form of Circular to ail
concerned with a warning that ali directions must be scrupulously followed
and failure to do so will be viewed seriously, with departmental action being
initiated against the erring officials as per law.

{xi) Banks / financial institutions shall sanction loan against any building as a
security only after verifying the completion/occupation certificate issued to a
building on production of the same by the parties concerned.
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